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Seattle, Washington, 10/27/98, 9:04 a.m. 

THE COURT: Please sit down. 

CROSS-EXAMINATION (Cont.) 

BY MR. McCORMICK: 

Q Good morning. Dr. Solow. 

A Good morning. 

Q To get us all back on the same page we were 

on when we broke yesterday, we were talking about some 
documents that you showed the jury from the British 
American Tobacco Company concerning pricing in Latin 
America, correct? 

A Yes. 

Q And specifically the document that we were on 

and had just finished talking about at the break was a 
document concerning a company called Bigott, a 
subsidiary of British American Tobacco in Venezuela, 
is that correct? 

A Yes. 

Q Get us back where we left off and this is 

State's Exhibit 6131 at Bates 166, we had seen this 
reference in the document that during this time period 
in Venezuela, quote, price increases are normally 
agreed on an industry basis subject to economic 
justification and 60 days' notice to the Venezuelan 
commission on cost, price and wages, close quote. 

See that? 

A Yes. 

Q Now I take it you are aware from your review 

of these documents that the types of arrangements that 
are referred to here whereby in a hyperinflationary 
price control and type environment companies are 
required, if they want a price increase, to present a 
joint industry position, those types of arrangements 
were not unique to Venezuela but in fact occurred from 
time to time in many Latin American countries during 
this time period. True? 

A It's not even clear to me that that is an 

accurate depiction of what was going on in Venezuela, 

much less other countries. 

Q I'll come back to this. 

I want you to assume here the language seems 
clear, but if there is any doubt in your mind I'll ask 
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you to assume that in Venezuela at this time the 
normal practice was for there to be an industry 
agreement which had to be justified in a presentation 
to government's economic commission. Will you assume 
that with me for a moment? 

A As a matter of government policy you want me 

to assume that? 

Q Yes. 

A I'll assume it as a matter of government 

policy. 

Q If that were the situation in Venezuela or 

elsewhere, that would not be what you would refer to 
exactly as a free market in the sense that we know it 
in the United States, correct? 

A I think that if that were the case — I 

didn't understand — that's a fair assessment, if that 
were the case is my predicate. 

Q That would be a regulated or managed type 

economy — 

A Yes. 

Q — as opposed to the free market situation 

that prevails here in the U.S.? 

A At least in many sectors of the economy, yes. 

Q Similarly, if we look down the page, if you 

had a situation — I'll ask you to assume, we don't 
have to quibble about what the document says because 
it speaks for itself, but if you had a situation in a 
hyperinflationary economy whereby a high government 
official, say the president of the company, came to 
Bigott, my clients, subsidiary and brought pressure on 
them to enter into a market share agreement with a 
competitor, let's assume that that were the case, that 
would also not be what you would call a free market 

economy or free market situation in the sense that we 
use that term in the United States? 

A That would be government interference in the 

working of a free market, if that's what were 
occurring, yes. 

Q It would be more of a managed or regulated 

type situation? 

A I would prefer to use the word intervention, 

but that's okay, sure. 

Q At the same time. Professor, if you were in a 

situation — I want you to assume that the British 
American Tobacco subsidiary were in a situation where 
high government officials, including the president of 
the company, were urging them to enter into this 
agreement with a competitor, you wouldn't call that a 
free market, at the same time you wouldn't use the 
term collusion to refer to that activity, would you? 

A Not in and of itself, no. 

Q Let me ask you about another document from 

another country that you referred to, and this is 
State's Exhibit 3234, and I think that doesn't look 
focused but I'm pretty sure it is, it's a poor copy. 

This was, I believe, the very first document 
that you showed, or plaintiff's counsel showed the 
jury on this subject, and Professor, the name of the 

company that is written in this letter is Nobleza 
Piccardo, which — do you understand that is the 
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British American Tobacco subsidiary in Argentina? 

A That is my understanding, yes. 

Q Sometimes referred to in this document and 

others as NP? 

A Yes. 

Q You showed this to the jury because the first 

line says, issues we would like brought up at your 
meeting with Peter Scheer. This is a letter to 
somebody at British American Tobacco, correct? 

A Yes. 

Q It says, there is really only one: Proper 

price increases in order that the industry, see that 
is a capital I, industry becomes profitable as soon as 
possible. See that? 

A Yes. 

Q Now I want to ask you about what was going on 

in Argentina from our discussion yesterday, it would 
not surprise you, I take it, to learn from this 
document that Argentina, like Venezuela, was in a 
hyperinflationary situation at this time in 1990? 

A I don't know that for a fact, but it would 

not necessarily be surprising, no. 

Q Take a look at what State's Exhibit 3234 

teaches us on that. If we go to the page with the 
Bates numbers ending 344, it give us some information 
on the economy, which I ask you to take a look at 
again so we keep this in perspective, this document is 
dated November 6, 1990. See that? 

A Yes. 

Q Just about at the end of 1990, and they have 

information on the rate of inflation in December, see 
that? 

A Yes. 

Q And it shows for 1990, the year the document 

was written, the rate of inflation was 1392 percent? 

A Is that supposed to be percent rate, without 

a chance to read through it and see exactly what they 
mean? 

Q I'll show you the document because it has a 

projection for inflation rates, has historical for 
'90, '89, nearly historical for '90, then some 

projections for the years to come, correct? 

A I'm trying to figure that out. 

I'll take your word for it at this point. 

Q Just to explain what this whole thing is, 

it's got an economic forecast, since the document is 
written in the end of '90 it would be fair to assume, 
wouldn't it. Professor, that the '91, '92, '93, '94 

were projections of — were their projections of what 
was going to come? 

A I would assume so, yes. 

Q It shows on this rate of inflation a 

declining rate of inflation during that period and 
isn't the best reading, neither one of us knows for 
absolutely sure, but isn't the best reading of this 
was that they were predicting that the inflation rate 
would fall from 4923 percent down to about a double 
digit inflation by '92, '93, '94? Wouldn't that be 

consistent? 

A Appears to be what they are doing. 

Q Take a look, since these are numbers that are 
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14 not numbers again that people that are — have lived 

15 in this country normally have to deal with, if you 

16 take 1989, the number inflation rate was 1392 percent, 

17 correct? 

18 MR. FERGUSON: 1990. 

19 BY MR. McCORMICK: 

20 Q Sorry, 1990. Thank you. 

21 1392 percent? 

22 A Apparently. 

23 Q In 1989 it was 4923 percent? 

24 A Apparently. 

25 Q Again a situation that you have described 

03933 

1 yesterday as hyperinflationary? 

2 A Again, I'm not a macroeconomist, but I would 

3 think of that as a hyperinflationary situation. 

4 Q Since those numbers, again none of us who 

5 have lived in this country, at least in this century, 

6 would have experienced, to have inflation in one year 

7 of 5000 percent, just as a matter of arithmetic that 

8 means that prices go up 50 times between the first day 

9 of the year and the last day of the year? 

10 A Yes. 

11 Q So that if, for instance, you were a seller 

12 of a product in Argentina in 1989, let's take 

13 cigarettes, since we're talking about cigarettes, and 

14 let's just instead of pesos use dollars, just to take 

15 the exchange rate out of it, and about — if a pack of 

16 cigarettes, the manufacturer was selling to the 

17 wholesaler a pack of cigarettes for, say, the 

18 equivalent of 2 American dollars on the first day of 

19 the year, just to keep up with inflation, to do 

20 nothing more than to keep pricing of that product 

21 consistent with the general inflation of the economy, 

22 by the end of year how much has the price gone up? 

23 A Roughly a hundred dollars a pack. 

24 Q From $2 at the beginning of year to a hundred 

25 dollars at the end of the year? 

03934 

1 A Right. Prices and wages and things like that 

2 would all be going up. 

3 Q The wages that that employer has to pay his 

4 or her employees is going up, and the cost of rental 

5 space is going up, and the general economy is in this 

6 hyperinflationary situation? 

7 A Yes. 

8 Q Prices are raised in a situation like this 

9 where it's going up double digit inflation every 

10 month, prices are raised every day and sometimes 

11 several times a day? 

12 A Could easily happen. 

13 Q You have heard of situations, I assume, in 

14 terms of your macroeconomic training, I know that's 

15 not your specialty, but you studied macroeconomic, I 

16 understand? 

17 A Not since the first year of graduate school. 

18 Q Even then, I assume you read about situations 

19 in these ultrahyperinflationary economies where the 

20 restaurants do not even have prices on the menu 

21 because the prices change from the — between the time 

22 you order and the time you pay your bill? 

23 A I'm not sure I've heard that story. 

24 Q Let's look at what else this document teaches 
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us that is about what was going on between these two 

companies, NP, which was the British American Tobacco 
sub, and their competitor, which is referred to in 
this document as MP, correct? 

A Correct. 

Q Now there were two things going on here by 

way of background to this request that they get 
together to talk about price, which I think you may 
have read about when you read these and other 
documents. One of them was the fact that the 
competitor, MP, the competing cigarette company to my 
client's subsidiary had in effect a government 
subsidiary — excuse me, in effect a government 
subsidy by virtue of the way they were allowed to pay 
indexing on their taxes. 

Do you recall that discussion from the — 

A No, I don't recall that. 

Q Do you know who the president of Argentina 

was at this time? 

A I would hazard a guess, but it's a guy named 

Menem, M-e-n-e-m. 

Q And he gets involved in this situation, 

doesn't he? 

A I don't know for certain. 

Q Let's look at the last page, it's Bates 

number ending 346, where they talk about this 

subsidiary. 

One Argentinian ambassador updated on the 
situation Wednesday, I think number three, the British 
ambassador to Argentina will be playing golf with 
President Menem Saturday and will again bring up the 
subject of the NPs. 

That is the competing cigarette company, 

right? 

A Yes. 

Q NP's effective subsidy British ambassador 

twice had assurances from Menem that subsidies would 
be eliminated and a level playing field created. 
President Menem and government ministers have again 
reiterated during the course of the last week that all 
subsidies would be eliminated. 

Do you understand from that as part of 
background here there was a dispute between these 
companies and lobbying by us to the government to try 
to eliminate this special deal which we felt our 
competitor had? 

A I understand that was the main issue between 

them, yes. 

Q And again, just in terms of the culture and 

the economy and the economic situation, this is a 
situation here which would not — we would not 

typically expect to happen in the United States? 


A 

No, that I would 

disagree 

with. 

Q 

You would? 



A 

Yes, certainly. 



Q 

That if we felt. 

say, that 

Philip Morris in 


the United States had some special tax break that we 
could get, and by "we" I'm referring to BATCo, that we 
could get the British ambassador to go play golf with 
the president and try to get him to intervene? 
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A I don't know about cigarettes particularly, 

but for example, the ethanol industry and the oil 
industry constantly fight about what each other views 
is an unfair advantage that one or the other one has 
and constantly lobbies the government to argue about 
whether ethanol should be used in reformulated 
gasoline or methanol should be used in reformulated 
gasoline and they constantly lobby each other, high 
level politicians, senators, presidential candidates 
about what they view as unfair advantages each has. I 
think that is common, it happens in the United States 
as well as other countries. 

Q Get the British ambassador to do it for them? 

A No, I wouldn't say that, they get congressmen 

and senators to do it for them. 

Q The other issue that was a problem between 

these companies at the time was that MP, the competing 
company to our company, was refusing to raise prices 
in this hyperinflationary economy. 

Recall the discussion of that subject? 

A I may. 

Q Let's take a look back at the first page of 

the document. It says, we are not happy with the way 
in which price increases are progressing, MP are 
already showing reluctance to increase at the rate 
which we feel is necessary and they insist on trying 
to squeeze some advantage out of every increase. 

See that? 

A Yes. 

Q And in a hyperinflationary situation where 

just to keep even the price has to go from the 
equivalent of $2 to a hundred dollars over the course 
of a single year, if one competitor doesn't raise 
price, then they are going to capture much greater 
market share? 

A That would be competition, what we would 

refer to as competition. 

Q And they were dragging their feet, and in our 

sense competing on price? 

A Appears MP was trying to be a little more 

price competitive, and as a result MP felt that it was 

important to get everybody back on the same page, stop 
competing. That's right. 

Q MP, that is British American Tobacco Company? 

A That's right. 

Q What they did was they went and complained 

about it to the Argentinian government. True? 

A That's one thing they did. They also told 

their superiors that when they met with MP superiors 
that they ought to agree to start raising prices. 

Q Try to get them back on board on these price 

increases? 

A Get them to stop competing and start 

colluding. 

Q Marked as State's Exhibit 6120 which is 

another document on the same subject, again, this is 
from Nobleza Piccardo, NP, correct? 

A Yes. 

Q Written to the same person, Mr. Eazel in 

London, and concerns Argentina competitive climate. 

See that? 
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A Yes. 

Q Let me just show you one paragraph here, a 

couple of paragraphs maybe, that gives a little more 
flavor for the background of this, the author of this 
from the NP company in Argentina says, over the last 

two days I've been to see a number of government 
officials, including the secretary of public revenue, 
secretary of economic planning, number two of the 
ministry of the economy, the general secretary to the 
presidency, and the legal and technical secretary to 
the presidency, to explain to them that this subsidy 
creates an unsustainable competitive situation 
providing Mazlun, that is the MP company, the 
competing company? 

A Philip Morris. 

Q With substantial income particularly in the 

current highly inflationary environment far exceeding 
any possible incremental cost of having two plants in 
the interior and which is being used to strengthen 
their position in the market. The proof of this is 
that they have refused the — proof of this, this 
assumes — I'd like to focus on here. 

The proof of this is that they have refused 
to increase prices for the last three months, they are 
spending a great deal more money than we are on 
advertising. The minister of the economy has so far 
said that he couldn't, quote, fit me in, but I am 
insisting. 

See that? 

A Yes. 

Q We were in that case, in this situation, in 

this climate, in this economy lobbying the government, 
as we saw in Venezuela, that our competitor had 
lobbied the government in connection with a market 
share agreement to try to get them to intervene in 
this situation. 

Isn't that a fair reading of this? 

A Seems that they were lobbying the government 

about what they viewed was an unfair subsidy that gave 
an advantage to their rival. 

Q And complaining about their rival not raising 

prices? 

A They certainly felt internally that they were 

not raising prices. 

Q But he says the proof of this is that they 

have refused to increase prices, he is citing that to 
the government as proof that in fact they have got a 
subsidy. Wouldn't you say that's a fair reading of 
this memo? 

A That's one possible reason. I don't know 

exactly what they said, that's one possible reason. 

Q I'll point out one other thing, then I'll 

leave the document, but again in terms of what kind of 
a climate it was, what was the nature of government's 
involvement in terms of the decree, the other side was 

lobbying the president also, right? 

A That is what happens when one side tries to 

extract an advantage and the other side wants one too. 

Q To obtain this decree Mazlun lobbied actively 

with President Menem particularly during a trip he 
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made to Goya for other reasons where a show of weeping 
women was put on for him to dramatize the desperate 
situation of the population in the face of the threat 
to close down the plant if MP's privileges were not 
reinstated. See that? 

A Yes. 

Q Once again an extremely different cultural, 

regulatory and economic environment than the one in 
which we live here in the U.S. Do you agree? 

A I would say the hyperinflation was different. 

I would say whenever plants — whenever — often when 
people first decide to shut down plants, I don't know 
if we see weeping women on television, but we see 
people explaining about how horrible this will be for 
the community. That's a common thing to see in this 
country, as well as other countries. 

Q There was a reference in these documents to a 

series of decrees, and we saw it in the Venezuela 
situation, that were issued from time to time relating 
to various different aspects of the price control 

situation down there. I take it you have seen 
references to those decrees in reviewing the 
documents? 

A At least some, yes. 

Q In fact, given the fact that you have 

explained you have not studied the situation down 
there, and I know this is not your expertise, is it 
fair to assume that you have not tried to walk through 
the regulatory situation and the various decrees in 
these different companies and what they provided and 
what they didn't provide at various, different times? 

A You said companies, I think you meant 

countries. 

Q I apologize. I'll start again. 

Is it fair to assume that you have not 
attempted to walk through and read, study or 
understand what the various decrees were that governed 
the price control situations in these different 
countries? 

A Yes, that's fair to say. 

Q It would be beyond your expertise? 

A No, I disagree with that. It's simply 

something I haven't done. 

Q I'll ask you a little different question. 

Isn't it true that it would be beyond your expertise 

to say whether any of the conduct and meetings or what 
have you in these memos were a violation of the law of 
the countries involved at the time they happened? 

That would be beyond your expertise? 

A Yes. 

MR. FERGUSON: Objection, foundation, calling 
for legal conclusion. 

THE COURT: Overruled. 

THE WITNESS: I couldn't tell you whether 
those were legal agreements or illegal agreements 
under Venezuelan law or Argentinian law, that's 
correct. 

BY MR. McCORMICK: 

Q I'll turn to another document that you showed 

the jury that concerns the country of Costa Rica. You 
recall that you testified about that? The exhibit 
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that was shown the jury is State's Exhibit 6148. I'll 
show you the front of it here. 

Says meeting with Philip Morris 
representatives at Pennyhill Park, Bagshot. Do 
you recall this memo? 

A Yes. 

Q One of the points that was highlighted and 

that you brought to the jury's attention during the 
testimony related to Costa Rica, and it says PMI, and 

do we read that to mean Philip Morris International? 

A That's my understanding. 

Q PMI complained about Belmont bonusing 

exclusivities level of advertising which might 
jeopardize industry flexibility. See that? 

A Yes. 

Q And I think you testified on direct 

examination that an agreement on something like 
bonusing or exclusivities would be a form of price 
fixing, true? 

A Or at least rigging the market, some of them 

— some could be price fixing, specifically, some 
could be other forms of noncompetitive agreements. 

Q It would be a noncompetitive agreement? 

A Yes, could well be a noncompetitive 

agreement. 

Q Take a look at the Costa Rica situation and 

try to keep in mind — I can bring it back up here at 
any point — try to keep in mind what you pointed out, 
two of these things are bonusing and exclusivities. I 
don't want to spend a lot of time getting into what 
that means, but I want to note those words because 
we'll see them again here. 

Let me show you State's Exhibit 6155 which 
you may have also shown this to the jury, I'm not 

sure. This is on the stationery of Republic Tobacco 
Company and refers to Costa Rica, correct? 

A Yes. 

Q And it's a letter to BATCo in England, 

correct? 

A Yes. 

Q And you understand that Republic Tobacco, the 

company that was authoring this document, is a 
subsidiary of — is the subsidiary of BATCo in Costa 
Rica that sells cigarettes in the country of Costa 
Rica? 

A Yes, that's my understanding. 

Q Now there is also one other name we have to 

look at here, that is TCSA, which we see throughout, 
and the sentence reads, initially, it was probable 
that TCSA's price reduction. 

Do you understand particularly with respect 
to its reference here to Marlboro that TCSA was a 
competing company in Costa Rica competing with my 
client's company. Republic Tobacco? 

A At least they were rivals in that country, 

yes. 

Q Right down in this memo we come to the same 

subject, to the memo part of the memo that you pointed 
out to the jury where it says, TCSA has now assumed 

the position that they are not even willing to sit 
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down and negotiate a price increase until Republic 
Tobacco Company has cleaned the market, i.e., 
eliminating all bonusing and exclusivities. See that? 

A Yes. 

Q The same subject in the document that you 

showed the jury that they were talking about over in 
England? 

A Yes. 

Q And that sounds to you like noncompetitive 

type discussions between competitors? 

A Yes, it does. 

Q Look at what was going on in Costa Rica at 

the time, and the very next section says assumptions, 
facts. See that? 

A Yes. 

Q If we turn over to paragraph 8 of the 

assumption slash facts, says, we, referring to 
Republic Tobacco, have already offered to negotiate 
bonusing and exclusivities, the same numbers again, 
already offered to negotiate bonusing and 
exclusivities versus price gaps. 

TCSA, that is our rival, correct? 

A Yes. 

Q — TCSA has rejected this outright. In other 

words, we want to negotiate some of these things with 
them and they have rejected our efforts to negotiate? 

A They are trying to come to some sort of 

noncompetitive agreement and they are struggling with 
it, that's right. 

Q TCSA has rejected this outright even after 

all the public pressure of ministers. Congressmen, et 
cetera. See that? 

A Yes. 

Q Now, when use the term ministers here, we can 

agree, can't we, they are not talking about people of 
the cloth, they are not talking about religious — 

A I don't think they are talking about 

religious ministers, no. 

Q They are talking about government ministers? 

A Yes. 

Q What this appears as, doesn't it, is that as 

we saw in Venezuela, as we saw in Argentina, that 
Republic Tobacco Company had gone to various 
Congressmen and ministers and tried to have them apply 
public pressure on our rivals to facilitate this 
agreement? 

A To facilitate the collusion, yes. 

Q Let me ask you about that, because once again 

this is not — this situation that is being described 

here, is not one that we would call or we would 
consider in our country to be a free market situation? 
It's more of a government intervention or regulated 
market situation? 

A Yes, I think in this country we would be less 

likely to be able to get the government to help 
facilitate collusion, although there are some 
economists that suggest that — some good economists 
that suggest that sometimes inadvertently it happens, 
but that's right. 

Q But the bottom line here with Costa Rica, as 

we saw with these other countries we have looked at 
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during this hyperinflationary period in Latin America, 
isn't the bottom line here that these companies were 
operating in an economic environment and political 
environment that was extremely foreign to what we live 
under here in the US? 

A I think the proper way to characterize it is 

these companies perhaps were operating in a 
macroeconomic environment, in a regulatory environment 
that is very different than what we're familiar with 
in the United States, but that in terms of the 
industrial organization, the competition and 
oligopolies, competition and lack of it, or 
oligopolies those same rules of that part of economic 

theory still holds. They wanted to collude, they 
tried to reach agreement. Sometimes they were more 
competitive than others, but they tried to reach 
agreements, and sometimes did reach agreements in 
those countries. They were able to call on the 
government and try to get the government to help them 
reach those agreements, which were not happening here, 
but the economics of competition versus collusion 
seems to me is exactly the same in that situation as 
it is here. And I think this behavior is entirely 
consistent with these being oligopolies and attempting 
to collude, that's right. 

Q I understand the economic theory is the same, 

but that wasn't the question, the question was — I'll 
rephrase the question and ask you differently. 

Wouldn't you agree that in order to 
understand the excerpts from the documents that you 
showed the men and women of this jury last week that 
it would be important for them to understand the 
political environment and economic environment that 
was so different from the one we have, would it be 
important for them to understand that? 

A From the point of view of understanding the 

economics of it, I'm not sure that the political 
environment is as important, I think, actually, from 

the point of view of understanding the forces of 
competition and collusion, it's not even clear to me 
that understanding hyperinflation is that important. 

Q You don't think it was important for the jury 

to see this broader context of the government 
regulation and the economic situation down there in 
order to evaluate those excerpts that you showed them 
last week? 

A No, I'm trying to explain to the jury right 

now as best I can that I think that despite the fact 
that there was a very high rate of inflation, and 
despite the fact that in those countries government 
policy may not be as opposed to collusive agreements 
as it is here, the incentives are still to collude, 
not to compete. And what we observed there are 
exactly the same sorts of forces that we would see in 
this country. We just don't see in this country 
— less likely you would see the government helping 
out. 

Q Can you answer the question? 

A I tried. 

Q Do you remember what it was? 

A You asked whether it was important for the 
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24 jury to see the context and I told you that I think 

25 I've been trying to explain to the jury how this 
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1 

system of the context — 

2 

Q 

Come back and answer the question. 

3 


Now was it important for the jury to see and 

4 

understand the context from which these excerpts were 

5 

taken 

or wasn't it? 

6 


MR. FERGUSON: Objection, argumentative, asked 

7 

and answered. 

8 


THE COURT: Overruled. 

9 

BY MR. 

McCORMICK: 

10 

Q 

Doctor? 

11 

A 

Doesn't hurt. 

12 

Q 

That's all I have. 

13 


CROSS-EXAMINATION 

14 

BY MR. 

SCHIFFERMAN: 

15 

Q 

Good morning. Dr. Solow. 

16 

A 

Good morning. 

17 

Q 

We met before. I'm Reed Schifferman, I 

18 

represent Lorillard. 

19 

A 

Yes . 

20 

Q 

The first of your arrangements, as I 

21 

understand it, among the companies was not to compete 

22 

based 

on health claims? 

23 

A 

That's the first as I listed, yes. 

24 

Q 

That started December 1953 Plaza Hotel? 

25 

A 

I think it had its genesis in the 1953 

03953 



1 

meeting at the Plaza Hotel. 

2 

Q 

Liggett was not part of arrangements that 

3 

the — 


4 

A 

That is my understanding. 

5 

Q 

If I remember your testimony correctly from 


6 yesterday, you said the first evidence that you saw of 

7 Liggett joining that part of the arrangement related 

8 to health care and advertising based on health claims 

9 was 1964, is that correct? 

10 A That's the first thing that I can recall that 

11 puts them there, yes. 

12 Q Let me show you what was marked as Exhibit 

13 50, do you remember this? 

14 I'll hand you a copy, may be easier to see 

15 because as I understand it, the photograph from this 

16 magazine was admitted into evidence but the text was 

17 not, that's why we're looking at this part of it and 

18 this was in Business Week in June 1954? 

19 A Yes. 

20 Q And it talks about the change in 

21 advertisements from — 

22 A Yes. 

23 Q — 1952 or '53 until '54 and this was 

24 evidence to you, as you interpreted this, as some 

25 — the result of a collusive arrangement among the 
03954 

1 companies, correct? 

2 A Yes. 

3 Q This was evidence to you of anti-competitive 

4 behavior? 

5 A Yes. 

6 Q Could we look at the top two cigarette ads? 

7 Changed their pitch last year's, health, talked about 

8 nose and throat and this year talks about best for 
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you, takes a different tone? 

A Yes. 

Q Chesterfield was made by Liggett & Myers, 

correct? 

A That is my understanding. 

Q Since they were not part of the agreement to 

refrain from advertising based on health claims, can 
we assume that they made this decision to change their 
advertisements based on legitimate business reasons? 

A I think you need to read the rest of the 

article to see what was going on. 

Q Could you answer the question? 

A Yes. 

Q That would be a reasonable thing for Liggett 

& Myers to do? 

A If they felt that their ads were deceptive 

and they might get in trouble for them being 

deceptive, they might have a legitimate reason to 
change them. 

Q Do you think they could have concluded their 

ads were not effective and in would be a more 
effective way to advertise? 

A That's a possibility. 

Q That also would be a legitimate reason for 

Liggett to change their ads? 

A That's a possibility, yes. 

Q Look at the next ad, it's an old copy, more 

doctors smoke Camels, that was the early ad? 

A Yes, apparently. 

Q Next one again talks about Camels but in 

a different way, talks more about pleasure, as opposed 
to health. 

That is the new Camel ad? 

A Yes, apparently. 

Q Doesn't make the same type of health claims 

that were made before? 

A Yes, that's the case, that's the claim. 

Q And guard against throat scratch, that was 

for Pall Malls? 

A Yes. 

Q Afterward it was reward yourself, another 

change in the tone of their advertising? 


A Yes, the pleasure of smooth smoking. 

Q Again from Philip Morris, their earlier ad, 

stop worrying with Philip Morris? 

A Yes. 

Q And a later one advertising their new 

snap-open pack? 

A Yes. 

Q Is it possible that Philip Morris and 

American Tobacco that made Pall Malls and Reynolds 
that made Camels also changed their ads as did Liggett 
for legitimate business reasons? 

A Again, I disagree with your characterization 

that Liggett changed its ads. 

Q This is the article that shows this, is it 

not? 

A Yes. I'll read you a section from the 

article. 


Q I'd like an answer. 

A This is the article. I disagree with your 
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20 characterization that Liggett change its ad. 

21 Q The article shows it, isn't that what they 

22 say, says last year's ads showed Chesterfield before 

23 and after? 

24 A That's what the article says is that Liggett 

25 found it desirable to say pleasurable things but they 
03957 

1 did not stop their health talk and the actual quote is 

2 for reasons best known to itself. Chesterfield has 

3 refused to give up the health talk, though it, too, 

4 finds pleasant things to say in current ads. 

5 Q Is it possible that the ads for Philip Morris, 

6 Reynolds, and American Tobacco changed for legitimate 

7 health reasons — I'm sorry, for legitimate business 

8 reasons? 

9 A I think that is inconsistent with economic 

10 theory. 

11 Q It's inconsistent with your theory that there 

12 is collusion, correct? 

13 A It's inconsistent with the theory of 

14 competition that these ads were viewed — when you 

15 look at the entire picture of the evidence that these 

16 ads were successful and that the firms wanted to keep 

17 them up because if anyone quit running these ads 

18 unilaterally, all they would do was hand customers to 

19 their rivals if no one wanted to put their guns on the 

20 table first. 

21 Q Look at the other ad. You talked about Old 

22 Gold, remember this? 

23 A Yes. 

24 Q You said this was one of the ads running in 

25 1952 making health claims? 

03958 

1 A That's my understanding, yes. 

2 Q This was part of your basis for saying that 

3 there was collusion and that ads like this changed 

4 because they stopped and went to more pleasureable 

5 claims? 

6 A This was an example of — I think this was an 

7 example of the sort of health advertising that was 

8 going on before. 

9 Q Going on in the early '50s? 

10 A Yes. 

11 Q Isn't it true that this ad, not a cough in a 

12 car load, was an early, perhaps light-hearted, version 

13 of health advertising that had not been used to any 

14 appreciable extent by Old Gold since the '40s? 

15 A Yes, apparently that is the case. 

16 Q Apparently you were mistaken? 

17 A In what way? 

18 Q You said this ad ran in the early '50s, you 

19 said three times last Tuesday you said it ran in 1952. 

20 MR. FERGUSON: Object to the characterization 

21 of the testimony. 

22 THE COURT: Sustained. 

23 BY MR. SCHIFFERMAN: 

24 Q Did you testify earlier that this ad ran in 

25 1952? 

03959 

1 A I'm not sure precisely what date I would — 

2 that would have put on the ad, it's an example of the 

3 sort of health advertising that was going on at the 

4 time. 
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Q Do you understand that this ad had not run 

since 1934? 

A I'm not exactly sure when that ad ran. It's 

mentioned in an article on the last couple of years' 
worth of health ads. Whether that — I don't know 
exactly when that ad ran. 

Q The article that you are referring to and 

that is in your hands, does it not say that this ad 
and ads like that for Old Gold in the United States 
that this ad, not a cough in a car load, was one of 
the early, if light-hearted versions of health 
advertising and has not used the health theme to any 
appreciable extent for the last four or five years. 

Says that? 

A Yes. 

Q As far as Old Gold was concerned, they had 

not been using any sort of health claim for four or 
five years before this article was written in 1954, 
correct? 

A In any appreciable extent. 

Q Do you know why this ad was removed? 

A I'm not certain, no. 

Q Do you know it was removed due to FTC 

complaint, did you know that? 

A No. It wouldn't surprise me. 

Q You went through this at some length, this 

document. This was a memo from American Tobacco 
Company 1963 to the president of the company, internal 
memo. 

Do you remember going through this? 

A I believe so. 

MR. FERGUSON: Exhibit number? 

MR. SCHIFFERMAN: Exhibit number is at the 
bottom, 344. 

Q You went through this part where you talked 

about, I suspect Bowman Gray. 

Who is Bowman Gray? 

A As I sit here I can't recall which company he 

was affiliated with, I believe he was an executive of 
one of the companies. 

Q I suspect Bowman Gray senses this and perhaps 

fears it. During the whole nine-year span of the 
institute and TIRC I have never seen him or his legal 
vice-president go to such lengths as they did recently 
in trying to discourage individual companies from 
submitting data to the surgeon general and data on 

new filters is the only kind of information surgeon 
general cannot get from noncompany sources. 

Remember this? 

A Yes. 

Q You talked about how the companies were 

withholding information from the surgeon general? 

A Appears from this document that that is what 

they were doing. 

Q This is one of the documents supplied to you 

by plaintiff's counsel, correct? 

A Yes. 

Q When you got documents like this, were they 

highlighted? 

A No. 

Q Were any portions pointed out to you? 
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A No. 

Q Put the document in context. This subject is 

filtration trends. As discussed, I asked Mr. — is 
that Harness — to recap for us the solid and nicotine 
content of competitive filters over a five-year 
period. 

Is it safe to say by solids here is referring 

to tar? 

A That's possible. 

Q As the attached memorandum indicates, Kent — 

that's made by Lorillard, correct? 

A Yes. 

Q This is in a 1963 document so this is when 

the surgeon general is investigating and starting, 
getting ready to publish its report we found in 1964, 
the landmark report, correct? 

A Yes. 

Q Kent pulled its solid — that would be tars 

— down drastically from 1958 from 24 to 19 and in 
1959 to a range of 16 to 18 with some fluctuations up 
and down. Kent has remained at an average of 16 
through 1961, 1962, 1963 the same trend holds for 
nicotine content which came down radically in 1958 
from 1.3 to .9 and has been approximately stable since 
in a range of .8 to .9 milligrams per cigarette. 

Talking about reducing tar and nicotine, 

correct? 

A Yes. 

Q Next part says Winston has come down in much 

the same pattern, discusses that? 

A Yes. 

Q Then it would appear to be impractical for 

Kent to go much below its current level without 
emasculating what taste it has, correct? 

A Yes. 

Q They are looking at if you lose your tar and 

nicotine, you also lose taste, seems to be what they 
are talking about? 

A Apparently. 

Q Down here the fact that Kent has also come 

down to its floor on solid and nicotine, it's further 
suggested by the press releases and South African 
advertisements we have seen. These have taken the 
brand on a new track, selected filtration of phenols, 
you heard of phenols? 

A Yes. 

Q And phenols are accused of being bad for the 

human body, put in simple terms? 

A They are supposed to play a role in the — in 

injury and — 

Q Smoking-related illness? 

A Smoking-related illness, we could say it that 

way. 

Q Fair enough. 

All this supposes a question as to whether 
the future of filter cigarettes lies in the area of 
extreme filtration or in the area of selective 
filtration, competitive moves. Talking about what 
competitors do to try to keep or gain more of the 
market, seems to be what they are talking about? 
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A Says what competitors. 

Q Competitive moves. Competitive moves suggest 

the latter, that a lower level of solid — once again, 
that's tar and nicotine in the smoke — may make it 
unpalatable, it wouldn't taste very good, people 
wouldn't want to smoke it, correct? 

A Yes. 

Q And that future health claims will revolve 

around removal of some constituents or by other means 
of a compound filter. 

See that? 

A Yes. 

Q Talking about making health claims? 

A It's a prediction about what future health 

claims would be like. 

Q This is at a time when you say there was an 

agreement not to make future health claims? 

A It's a prediction of what future health 

claims might be, right. 

Q Look down here more, and it says — remember, 

this is American Tobacco talking — we know Lorillard 
will be making a pitch for phenol removal and that 
Wynder — that is Dr. Wynder we heard so much about? 

A Yes. 

Q — will give them scientific or 

pseudo-scientific backing on this, see that? 

A Yes? 

Q This article is talking about removing tar 

and nicotine in general, reducing it and also 
selective filtration and which way the market might go 
in terms of how they intend to compete? 

A How it might happen, yes. 

Q You're aware that Lorillard did phenol 

research, are you not? 

A Yes, I believe they did. 

Q If we look — I'll show you the first page, 

this is Exhibit FX 001013. 

This is an article, quantitative 
determination of phenol in cigarette smoke, seen this 
before? 

A No. 

Q Written by A.W. Spears. 

You heard that name, Alexander Spears? 

A I've seen that name. 

Q He is the current CEO of Lorillard, did you 

know that? 

A I'm not sure I was aware of that. I knew he 

was a scientist, head scientist for a long time. I 
didn't know that perhaps he was currently the CEO. 

Q Were you aware he started in the late 1950s 

at Lorillard as a scientist? 

A Not sure I knew when he started, I knew he 

was at one point a top scientist, chief scientist at 
Lorillard. 

Q Do you know whether he has been widely 

published? 

A I don't know for certain. 

Q Do you know whether his scientific 

publications have been cited by the surgeon general? 

A I do not know that for certain. 

Q The article just briefly says phenol — this 
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is the beginning, this is where they put the summary 
in scientific articles. Phenol is quantitatively 
determined in cigarette smoke by a method involving 
solvent partition, steam distillation and gas 
chromatography, that is what he is talking about? 

Get down to the end here, talks about 
reprinted from analytical chemistry gives the citation, 
March 1963, this was published in the scientific 
literature? 

A Yes, apparently. 

Q They went on to show how you could 

selectively remove these alleged bad compounds. 

Did you ever see this article before, sir, 
this is FX 001014, selective filtration of volatile 


phenolic compounds from cigarette smoke? 

A No, haven't seen this. This was again the 

sort of science that generally speaking is outside of 
my area of expertise. 

Q But it is important for you to know whether 

companies did research and whether it was published, 
that is relevant to your opinions, is it not? 

A What is important is whether they competed 

on the basis of it, research would be a part of that, 
yes. 

Q Again, this is from Dr. Spears, talks about 

how to remove volatile phenolic compounds from 
cigarette smoke? 

This was published in a journal called 
Tobacco published in New York, 1963? 

A Yes. 

Q Did Lorillard — let's see if I understood 

your testimony related to the American Tobacco Company 
memo, this one that we saw a short while ago and 
walked through. 

Your point was according to this memo 
research regarding filters and so on was not shared by 
the companies with the surgeon general, is that 
correct? 

That's what the memo said at the end? 


A That is what the memo says. 

Q That was one of the things you pointed out to 

the jury when you used only that paragraph? 

A That's certainly what the memo said. 

Q Let me show you what has been marked FX 

000166. 


Have you seen this? 
A No. 


Q This was not provided to you by plaintiff's 

counsel? 


A I have not seen that document. 

Q This is from Lorillard. 

Goes to the surgeon general's advisory 
committee on smoking and health, it's submitted by P. 
Lorillard Company and the date is May 1963, correct? 
A Yes. 

Q Just a short time after that tobacco memo? 

A Yes. 

Q This was not supplied to you by plaintiff's 

counsel? 


A No, not that I'm aware of. 

Q Let me show you page one of this, the 
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introduction. This report is submitted pursuant to 
the invitation contained in the telegram received from 
Dr. Luther Terry on July 20, 1962 and affirmed in a 

letter from Dr. James M. Hundley dated March 12, 1963. 
In this telegram Dr. Terry advised that Lorillard's 
views with respect to the studies of the surgeon 
general's advisory committee on smoking and health 
would be welcomed directly in writing. 

Apparently the surgeon general is soliciting 
Lorillard's views on smoking and health, correct? 

A Yes, apparently. 

Q It would be a responsible thing for a company 

like Lorillard to respond and provide things to the 
surgeon general's advisory committee, correct? 

A Yes, particularly true for information, yes. 

Q On April 3, 1963 Morgan Kramer, President of 

P. Lorillard Company advised Mr. Hundley that 
Lorillard was preparing a compilation of scientific 
information and cigarette filtration with emphasis to 
be placed on data derived in studies conducted in 
Lorillard's own laboratories and outside laboratories, 
Lorillard providing their own in-house information to 
the surgeon general, correct? 

A Apparently or at least some of it. 

Q If we look at page three, see how Lorillard 

approached this. In this presentation we do not claim 
or seek any advantage for the P. Lorillard Company, 
the developments which we describe are within the 

present competence of all cigarette companies and 
advanced techniques of cigarette filtration are also 
used by a number of other companies. These companies 
are engaged, as Lorillard, in a continuing, 
unrelenting effort to develop improved filters and 
adopt these filter enhancements as they are achieved 
to their cigarette, see that? 

A Yes. 

Q Seems to indicate that the companies are 

competing on the basis of filters and how effectively 
they filter smoke, correct? 

A At least it appears that Lorillard would like 

the surgeon general to believe that that was going on, 
yes. 

Q This article and the submission to the 

surgeon general contained not only research on phenols 
but other information on outside publications, as 
well? 

A I haven't seen it, I don't know for certain 

what was included in that. 

Q Did Lorillard patent its phenol research? 

A I don't know for certain. 

Q Was that supplied to you by plaintiff's 

counsel, patents regarding phenol research? 

A I've had a large number of patents, things 

supplied to me. As I — the technical details are 
something that I don't fully understand, so I've seen 
a variety of patents, a large number of patents. I 
couldn't tell you which ones have been supplied to me. 

Q When a company gets a patent, it has the 

exclusive right to use that new technology or device 
for a certain period of time according to law, is that 
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8 your understanding? 

9 A Are you asking for a legal answer? 

10 Q No. 

11 A As an economist, yes, I believe for 17 years 

12 but I could be wrong. 

13 Q I'm not a patent lawyer. 

14 A Yes, that is the basic purpose of the patent 

15 system. 

16 Q One of the key things behind that is so a 

17 company can maintain the rights to use its development 

18 for competitive gain, for profit, true? 

19 A I would say for profit, that is true. 

20 Q Did you ever see this patent? 

21 A I can't recall, I may have. I can't recall 

22 whether I've seen that particular one, I've seen a 

23 bunch of them. 

24 Q This one — let me show you the inventors 

25 down here at the bottom. 

03972 

1 MR. FERGUSON: Exhibit number? 

2 MR. SCHIFFERMAN: SW 000067. 

3 Q Inventors were Dr. Spears again? 

4 A Yes. 

5 Q US patent office publishes them like this, 

6 gives it a patent number and patent date, November 16, 

7 1965, that talks about get filters containing 

8 selective absorbents, see that? 

9 A Yes. 

10 Q It was filed in April 1962, correct? 

11 A Yes. 

12 Q Did the plaintiff's attorneys provide you 

13 with this patent which is SW 000062, again from 

14 Lorillard? 

15 A I do not know I have quite a stack of them 

16 and I don't know every one that is in there. 

17 Q This selective cigarette filter patent was 

18 again issued, the inventor was Dr. Spears, February 

19 1963, and it was patented in '66? 

20 A Yes. 

21 Q A patent would be an example of a company 

22 acting in a competitive manner, would it not? 

23 A Depends on what it did with the product. 

24 Q Just getting a patent is a competitive act, 

25 is it not? 

03973 

1 A Getting a patent is not an anti-competitive 

2 act. I'll repeat, getting a patent is not an 

3 anti-competitive act, that's true. 

4 Q Is getting a patent, in this case two patents 

5 by Lorillard, two of them they have obtained, 

6 consistent with competition? 

7 A It could be. 

8 Q Is it? 

9 A Could be consistent with competition or 

10 collusion. 

11 Q Is the research regarding phenols consistent 

12 with competitive behavior? 

13 A Again, depends. I think you ultimately have 

14 to put the whole thing together, see what they did. 

15 Could be consistent with competitive behavior. 

16 Q You understood that Lorillard did biological 

17 research, that's your understanding? 

18 A Broadly speaking, I believe so. 


http://legacy.library.ucsf&du/tid/diittfl07&?©^rilifidustrydocuments.ucsf.edu/docs/hkgl0001 



19 

20 
21 
22 

23 

24 

25 

03974 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

03975 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

03976 

1 

2 

3 


Q But it's your belief that there was an 

agreement not to do biological research, is that 
correct? 

A No, that's too broad a characterization. 

Q Not to do in-house biological research? 

A Live animal testing of the sort that was 

related to smoking and health. 

Q Do you know whether or not Lorillard did 

outside live animal biological research? 

A I don't know for certain, I think last I have 

seen testing I believe was deposition testimony of Dr. 
Spears where he said they did not do smoking and 
health research. 

Q I'll show you Exhibit SW 000078 from 

Sloan-Kettering. 

It's in New York, is it not? 

A Apparently, yes. 

Q Had you ever heard of it before this case? 

A Yes. 

Q It's a rather well known cancer research 

institute? 

A That is my understand. 

Q It's where Dr. Wynder and Hoffmann worked in 

the early '50s, is that correct? 

A I believe so, yes. 

Q Do you know whether or not Dr. Wynder ever 

worked with Lorillard to conduct live animal 
biological research, do you know that? 

A I think at one point he did. 

Q Let's see what we have here, this is a memo 

from Dr. Hoffmann to his colleague. Dr. Wynder, regarding 
a meeting with Dr. Spears, correct? 


A Yes. 

Q And the date is April 1965? 

A Yes. 

Q Was this provided to you by plaintiff's 

counsel? 


A I don't know that I've ever seen that memo. 


no. 

Q Says during our last meeting Dr. Spears and I 

discussed our latest studies and results, and he goes 
down, we don't have time and I don't want to bother 
everyone with the details, but he is talking about 
using live mice for these studies? 

A Yes. Excuse me, I haven't seen the document. 

Is it clear from the document that he is 
discussing his work with Dr. Spears or his work with 
Dr. Wynder? Hoffmann is discussing his work with Dr. 
Wynder or his work with Dr. Spears? 

Q The four-page memo — would you like to look 

at it? 


A I don't know on the basis of that, if we're 

going very quickly through it, it wasn't clear to me 
whose work was being discussed. 

Q It's the work at Sloan-Kettering at the 

direction and request of Lorillard with Lorillard's 
insistence. 


A If you say that that's what it says. I'll 

take your word for it. 

Q Is that a reasonable thing to do, for a 
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company to contract out specialized research with 
people who are, I guess, expert in the field and who 
have the facilities to do it well? 

A It could be, although as we have seen there 

is reasons to be concerned about that, too, but it's 
not necessarily a bad thing. 

Q Is it a reasonable thing for a company like 

Lorillard to do? 

A It could be, yes. 

Q Do you have any reason to believe that Dr. 

Wynder was part of some conspiracy? 

A No. 

Q Or Dr. Hoffmann? 

A I don't know very much about Dr. Hoffmann, I 

don't know who he worked with, I really don't know 
much about Dr. Hoffmann. 

Q This is a letter. Exhibit FX 000106 on 

Lorillard stationery to Mr. Bennett. 

He is president of the company, right? 

A Apparently. 

Q It's from Dr. Spears who at that time was 

director of basic research, right? 

A Yes. 

Q And the date is November 22, 1965? 

A Yes. 

Q In here talking about since our discussions 

concerning the animal painting experiments, that would 
imply mice, mouse skin painting studies? 

A Could well, yes. 

Q With Dr. Paumberger and Wynder, the writer, 

— that's Dr. Spears — has been reflecting on the 
subject and believes we should continue programs with 
both Dr. Paumberger and Wynder at the present time, 
correct, that's what it says? 

A Yes. 

Q Was this document provided to you by 

plaintiff's counsel? 

A I haven't seen the document, no. 

Q Does it indicate that Lorillard is financing, 

whether it's in-house or contracted, research regarding 
live animal research? 

A It's not clear as I read it whether it's 

in-house research, it could be outside research. 

Q At least it's doing outside research on live 

animals? 

A Apparently to some extent, yes. 

Q This apparently continued at least for a few 

years, document SW 000077, again it's Lorillard, this 
time to Dr. Wynder. I'll tell you, this is from Dr. 
Schultz who is a manager in the research department. 

A Okay. 

Q Says Dr. Spears has asked that I communicate 

to you. Dr. Wynder, our thoughts concerning the 
difference noted between the mouse painting results 
obtained from normal cigarettes and cigarettes made 
from stems or reconstituted leaves. 

Appears they are doing live animal research 
seeing what happens when you use different types of 
tobacco, correct? 

A Or whether Dr. Wynder is doing live animal 

research. 
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15 Q Dr. Wynder appears to be doing it at the 

16 request of Lorillard, they seem to be working together 

17 on this research, is that a fair statement? 

18 A Lorillard seems to be commenting on some 

19 research Dr. Wynder is doing. 

20 Q This is 1968? 

21 A Yes. 

22 Q I wanted to ask you, let me shift gears a 

23 little, I've got a couple of other areas. 

24 You talked about the cigarette advertising 

25 code and that at a time the FTC said you, the 
03979 

1 cigarette companies, may not publish tar and nicotine 

2 figures then later they changed their mind and said 

3 you can, then later they said you must. 

4 Remember that? 

5 A I remember that discussion, yes. 

6 Q Was it your understanding that in 1966 the 

7 FTC decided to allow companies to advertise tar and 

8 nicotine numbers? 

9 A Yes, I believe they did. 

10 Q And at that time the FTC had developed a 

11 machine, whether it's accurate or not at least it was 

12 a standard machine so there would be a standard 

13 measurement among all the different cigarettes from 

14 all the different companies as to how to measure tar 

15 and nicotine? 

16 A Yes. I'm not quite sure the timing of when 

17 the machine came into place but I know eventually the 

18 FTC developed a standard test that it would use. 

19 Q If there is going to be advertising of tar 

20 and nicotine numbers, it would be reasonable to have a 

21 standardized way to measure it, correct, that would be 

22 a reasonable thing to do? 

23 A That's not an unreasonable thing to do for it 

24 to be a meaningful the test, would have to be 

25 meaningful. 

03980 

1 Q You understood that Lorillard withdrew from 

2 the cigarette advertising code at about that time 

3 right after the FTC said that they may advertise, the 

4 companies may advertise tar and nicotine numbers? 

5 A Yes. 

6 Q Did you understand that Lorillard withdrew 

7 from the cigarette advertising code so it could 

8 promote it's new low tar and nicotine brand True and 

9 also because sales had been lagging for Kent 

10 cigarettes because they were not able to publish the 

11 tar and nicotine levels for Kent? 

12 A Yes. My understanding is that Lorillard 

13 withdrew because they felt that cigarette advertising 

14 code was being used to stifle competition and they 

15 felt they had an advantage and wanted to be able to 

16 take advantage of that. 

17 Q That is a competitive act by Lorillard or 

18 consistent with competition? 

19 A Yes, for Lorillard that was an act that 

20 suggested that they did not want to be part of the 

21 collusive arrangement to suppress competition. 

22 Q Thank you, those are all my questions. 

23 THE COURT: The witness just asked if it is a 

24 reasonable time to take a break. I think it is, so 

25 let's take the morning recess a few minutes early. 
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(At this time a short break was taken.) 

MR. FERGUSON: Jon Ferguson, your Honor. I 
think this will be brief. 

As the leading conspiracy theorist in the 
courtroom I would like to anticipate what will happen. 
Since the defendants have not been limited to a single 
examination, and Mr. Webb made a good deal of inquiry 
with regard to an RJR product. Premier, I understand 
that Mr. Kaczynski will be addressing Premier, I am 
hopeful this won't be repetitive, but if it is I 
intend to make an objection and say only that, 
repetitive, in front of the jury, so we don't create a 
scene over that issue. I simply wanted to call that 
to the Court's intention. 

MR. KACZYNSKI: And, your Honor, I have no 
intention of making it repetitive. 

THE COURT: I will know what you talk about 
if you say repetitive. 

How much longer are we looking at? 

MR. KACZYNSKI: I think we are to the noon 
break, your Honor. 

THE COURT: Are you the last up? 

MR. KACZYNSKI: I am the last. 

THE COURT: It looks like we will get through 
it, and I think you have been informed that Friday is 

out, unfortunately, because jurors are committed, 
understandably, to jobs and other ventures on Friday. 
So I think we will probably — unless we give them a 
whole lot of notice we will have to assume we won't 
have that available to us during the course of the 
trial. 

I will let the jury come in and we will get 

started. 

(Jury present.) 

THE COURT: Please sit down. 

MR. KACZYNSKI: May I proceed, your Honor? 

THE COURT: Yes. 

CROSS-EXAMINATION 

BY MR. KACZYNSKI: 

Q Good morning. Dr. Solow. 

A Good morning. 

Q My name is Steve Kaczynski, and I represent 

R.J. Reynolds, and we met at your deposition in that 
conference room with the beautiful view. 

Do you remember that? 

A Yes. 

Q Because I represent R.J. Reynolds, I will ask 

you some questions about Premier. I will make an 
attempt not to duplicate anything Mr. Webb did, but we 
will go into an area — we will not go into any areas 

that Mr. Webb did. 

A Okay. 

Q I have started a chart. I have listed three 

groups I think would have information about Premier 
once Premier was placed on the market. We agree that 
the public health community would be interested in 
hearing the details about Premier? 

A Yes, they might well. 

Q And the federal government would be 

interested in hearing the details about Premier? 
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A It might well, yes. 

Q And of course ultimately the public would 

want to know the details of Premier, is that right? 

A Yes. At least the smoking public. 

Q We will talk about each of them. Now, as to 

the public health community, we know that R.J. 

Reynolds communicated with the public health community 
about Premier. That's right, isn't it? 

A Yes. 

Q They did that in a couple of ways. One is 

through the 700 page book marked AS359, is that 
correct? 

A That is my understanding, yes. 

Q Have you looked at that book? 

A I have not had a chance to see that. 

Q You have not looked at this book. This is a 

book that is in evidence as AS359. It details how 
Premier was developed and the details of the in-house 
and outside scientific testing of Premier. 

Is that your understanding of what's in this 
book, sir? 

A I haven't seen it, I don't know for certain. 

I know there were materials prepared for the public 
health community. I haven't had a chance to look at 
that. 

Q Did the lawyers for the State of Washington 

give you this book? 

A I don't think so. I don't recall having seen 

that. 

Q You would remember seeing a 700 page book? 

A If it were in book form, I think I would 

recall it, yes. 

Q You have heard the name Dr. Dietrich Hoffmann 

mentioned a number of times? 

A Yes. 

Q And Dr. Hoffmann here — Dr. Hoffmann here 

was a member of a peer review committee that reviewed 
this book. You have heard that Dr. Hoffmann is a 
prominent member of the public health community, is 
that correct? 

A I believe so. 

Q So if you know nothing else about him, you 

know that he is not employed by a tobacco company? 

A I don't know whether he is or isn't employed 

by a tobacco company. I do know that I have seen his 
name — I have heard his name mentioned. 

Q Just so we are clear about this, this is from 

page IX of the book. It says, this peer review 
committee, which Dr. Hoffmann was a member and signed 
was convened by Emory University at the request of the 
— generated by company scientists concerning 
development of a new cigarette that heats rather than 
burns tobacco. The purpose of the review was to 
evaluate the experimental design and methodology as 
well as data interpretations and conclusions in 
accordance with processes customarily used in 
scientific peer reviews. 

Now, Dr. Solow, you are familiar with the 
peer review process in the field of economics? 

A I am familiar with it in economics, yes. 

Q And that's where experts review a publication 
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to determine whether — to determine whether 
methodology is correct and whether it would be a 
valuable asset to the field of economics, is that 
correct? 

A Actually it takes place before things get 

published, yes. That is basically the idea. 

Q Okay. But under here where we have public 

health community, how Reynolds communicated with it, 
let's at least put the 700 page book. 

Now, you mean reviewed the deposition of 
Philip Morris of F. Ross Johnson, is that correct? 

A Yes. 

Q And it was played here in this courtroom for 

the jury? 

A Yes. 

Q And the part that was played for the jury 

indicated that R.J. Reynolds, in conjunction with the 
release of Premier, held a number of scientific 
conferences and had its scientists attend conferences 
to speak about the technology? 

A Yes, that is my understanding. 

Q So another method in which R.J. Reynolds 

communicated with the public health community was 
through conferences? 

A Apparently, yes. 

Q So I will put scientific conferences. And I 

think I am competing with Mr. Webb for worst 
handwriting. 

There are certain elements of the federal 

government that are particularly interested in new 
developments in cigarette technology, is that right? 

A Yes. 

Q One would be the Federal Trade Commission? 

A I'm not sure that the Federal Trade 

Commission is interested in developments. They are 
interested in advertising. 

Q You are right. Let me rephrase. 

There were two agencies of the federal 
government that would be interested in aspects of the 
development and then marketing of a new cigarette 
design? 

A At least two, yes. 

Q One would be the Federal Trade Commission, 

right? 

A That would be one. 

Q The FTC is in charge of regulating cigarette 

advertising? 

A Among other things, yes. 

Q Another one would be the Food and Drug 

Administration? 

A They could well be as well, yes. 

Q The Food and Drug Administration is charged 

with determining the safety of new products on the 
market? 

A At least some set of new products on the 

market. 

Q Okay. Well, let's put FTC and FDA. Now, Dr. 

Solow, your review of company documents prior to your 
testimony here today, did you understand whether or 
not R.J. Reynolds in advance of the release of Premier 
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into a test market consulted with the Federal Trade 
Commission? 

A I can't recall for certain. 

Q You don't know? 

A I just can't recall, of all the things I have 

seen, what they did. 

Q Let me show you what is in evidence as AS753 

it is a brief. United States of America before the 
Federal Trade Commission. It says, memorandum of R.J. 
Reynolds Tobacco Company concerning Premier, a new 
cigarette that heats but does not burn tobacco. 

Have you seen this before? 

A I may have, I can't recall as I sit here. I 

may have seen that in all the boxes of documents. 

Q Let's see if we can take a look and see why 

they are doing this. 

This is page — I guess it is page 1. It 
says, this memorandum is submitted on behalf of R.J. 
Reynolds Tobacco Company, Reynolds, RJR, the company, 

to inform the commission about its new cigarette. 
Premier. After describing this innovative product as 
well as Reynolds extensive development and testing 
program, the memorandum will discuss the claims made 
in Premier advertising and the test results that 
substantiate these claims. 

Do you see that? 

A Yes. 

Q Now, that is a responsible thing for a 

company to do in advance of running an advertising 
campaign, isn't it? 

A Sure, as long as they are being honest it 

would be, yes. 

Q And just so we know, if we take a look at the 

date, it is September 7th, that is in advance of 
Premier being released into the test market? 

A I believe that is correct, yes. 

Q All right. Let's see what they did. This is 

page 2. 

And at page 2, R.J. Reynolds tells the 
Federal Trade Commission, the goal of — the Premier 
advertising campaign is to provide clear, accurate and 
understandable information to smokers so they may 
become educated about this new cigarette. This goal 
was made particularly challenging by the voluminous 

and complex body of scientific data generated by the 
testing program that was designed to compare Premier 
with other cigarettes. To accomplish this goal, 
Reynolds chose two basic themes. 

First, Premier represents a major 
technological breakthrough for smokers. 

And, second. Premier's smoke and physical 
properties are cleaner than other cigarettes on the 
market. The ads are carefully qualified to avoid 
overstating the product attributes, explaining that 
while many controversial compounds are reduced or 
eliminated, some remain, including carbon monoxide. 

The Premier ads carry the surgeon general's warnings, 
as well as the standard nicotine rating. 

We see here. Doctor, there are no secrets 
kept from the FTC about what Reynolds intends to do 
with its campaign, right? 
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A The document certainly doesn't reveal any 

secrets, no. They said what their goals were going to 
be. 

Q They make clear to the FTC what they want to 

do and how they plan to do it, right? 

A In broad terms, yes. 

Q Lest there be any confusion, this is a blowup 

of AS695. This is an example of the type of Premier 

ad that ultimately ran when Premier was introduced 
into the test market, is that right? 

A Yes. 

Q And it contains the language that we have 

gone over before, I won't do it again, but cites the 
controversial compounds? 

A It goes to that level, yes. It says that 

there were controversial compounds. 

Q And that's what they are telling the FTC they 

are advertising in this brief? 

A Yes, that's what they said they were going to 

do there. 

Q It goes on to tell the FTC, actually, where 

these claims came from. This is at page 5. 

To insure that the advertising claims are 
substantiated in accordance with commission standards, 
Reynolds consulted with knowledgeable and respected 
members of the scientific community, including an 
analytical chemist, a toxicologist and a biochemist to 
evaluate the accuracy of its product claims. Based on 
the test results from the chemical, toxicological and 
human sensory training, as well as on the observable 
attributes of this cigarette, Reynolds's scientific 
experts have concluded that the amounts and type of 
substantiation for the claims made in Premier's 

advertising meet their reasonable expectations as 
required by the commission's advertising substance 
policy. 

Do you see that. Dr. Solow? 

A I did. It was going pretty quickly. Yeah, I 

did. 

Q What Reynolds — Reynolds was afraid that the 

Federal Trade Commission would not allow Reynolds to 
even make this claim, weren't they, and that's why 
they submitted a substantiation brief? 

MR. FERGUSON: Objection. Speculation. 

THE COURT: Sustained. 

BY MR. KACZYNSKI: 

Q Okay. Let's take a look. 

This is on page 6. Premier presents the 
commission with an important opportunity to reaffirm 
its commitment to encourage the dissemination of 
truthful information about cigarettes. After 
abandoning a policy of an earlier era we severely 
restricted information about lower yield cigarettes, 
the commission has consistently, under bipartisan 
leadership, encouraged the presentation of truthful 
information about cigarettes. 

Because Reynolds has complied in all respects 
with the commission's advertising requirements, it is 

in the public interest to allow Reynolds to inform 
smokers about this remarkable innovation. Undue 
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governmental restriction on truthful claims to smokers 
about Premier would create a strong disincentive to 
the further development of new cigarette technology. 

6 And the last part of that suggests that 

7 Reynolds was afraid that the Federal Trade Commission 

8 would not allow them to even run this ad. Is that a 

9 reasonable interpretation of that language? 

10 A It says that they wanted — they wanted to 

11 say this and they were afraid — at least they think 

12 it would have been a bad thing for the government to 

13 prevent them from running this. Yes, that's right. 

14 Q Now, do you understand, from your review of 

15 company documents prior to your testimony, that in 

16 addition to going to the Federal Trade Commission, 

17 Reynolds went to the Food and Drug Administration? 

18 Do you recall seeing documents to that 

19 effect? 

20 A I may have. I know they were concerned about 

21 the Food and Drug Administration's response. 

22 Q And the reason they were concerned about that 

23 is because, and I believe you have seen this in 

24 company documents, Reynolds believed that if the FTC 

25 — excuse me, the FDA asserted jurisdiction over 
03994 

1 Premier, it could not permit Premier to go to the 

2 market? 

3 A Who could not? Excuse me, I misunderstood 

4 the question. Who could not permit? 

5 Q If the FDA asserted jurisdiction over Premier 

6 — by the way, up to this point the FDA had never 

7 asserted jurisdiction over a cigarette product? 

8 A That is my understanding. 

9 Q And it is Reynolds's belief if that happened 

10 here with Premier, that because of the standard of 

11 approval required by the FDA, Reynolds would not be 

12 allowed to take Premier to market. 

13 Did you see documents that said that? 

14 A I'm not sure — I'm not quite sure what they 

15 believed in. I know they were concerned if the FDA 

16 asserted its jurisdiction over this product saying it 

17 is not a cigarette and therefore — the FDA did not 

18 regulate cigarettes for some reason. Cigarettes were 

19 not within its jurisdiction. They regulate 

20 pharmaceuticals, drugs, ethical drugs, things like 

21 that. And I know that Reynolds was concerned if the 

22 FDA thought that this was no longer a cigarette, but 

23 rather a drug delivery device, they might claim 

24 jurisdiction over it and that would raise the hurdles 

25 that Reynolds would have to go through. 

03995 

1 Q We will come back to this in a second. 

2 But first let me show you what has been 

3 marked as AZ8284. Do you see this is on the 

4 letterhead of the Department of Health and Human 

5 Services, and up in the right-hand corner. Food and 

6 Drug Administration? 

7 A Yes. 

8 Q And that is dated September 1, 1988? 

9 A Yes. 

10 Q That is before Premier went to test market? 

11 A Yes. 

12 Q And it is addressed to the chairman of the 

13 board, president, chief executive officer, Edward A. 
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Horrigan, Junior, of R.J. Reynolds? 

A Yes. 

Q Do you want to take a look here? It says, as 

I advised you during our meeting on this issue on July 
26th, 1988. 

This tells us that Reynolds met with the FDA? 

A Okay. 

Q And of course lest there be any doubt what 

they met over, look at the first paragraph. 

We have begun to review your two volume 
response, filed with the agency on August 23, 1988 to 
the petitions of the Coalition on Smoking and Health 


and the American Medical Association on your new 
product Premier. 

So this is a meeting about Premier, right? 

A Yes. 

Q If we take a look at page 2, it's signed by 

the commissioner of food and drugs. Dr. Frank E. 

Young, right? 

A Yes. 

Q And Dr. Young says, we appreciate the 

excellent cooperation of R.J. Reynolds and counsel to 
date in providing the detailed information about the 
product and your plans to market it. 

Do you see that? 

A Yes. 

Q Now, if Dr. Young says that R.J. Reynolds 

cooperation has been excellent, you can't second guess 
that, you have — 

A No, I have no reason to second guess that. 

Q So, so far we have seen — 

MR. FERGUSON: Excuse me, counsel. 

Your Honor, I don't have a copy of this. And 
this doesn't appear on the Court's order. 

MR. KACZYNSKI: It is admitted. 

MR. FERGUSON: I may not have an objection. 

MR. KACZYNSKI: It was previously admitted. 


Admitted 10/4. 

MR. FERGUSON: Thank you. 

MR. KACZYNSKI: You are welcome. 

BY MR. KACZYNSKI: 

Q So far we have seen that Reynolds spoke to 

the public health community about Premier, right? 

A Yes. 

Q Spoke to the Federal Trade Commission? 

A Yes. 

Q And spoke to the Food and Drug 

Administration? 

A Yes. 

Q And now the issue is what did R.J. Reynolds 

tell the public, right? 

A Okay. 

Q Okay. Now, back in 1988, Dr. Solow, I take 

it you weren't particularly interested in reviewing 
Premier ads when they came out on the market? 

A No, not in 1988. I was not a smoker. 

Q You only became interested in Premier ads 

what, 1997, 1998? 

A Yes. 

Q With your involvement in these cases? 

A This case, yes. 
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Q This case? 

A These cases. 

Q Arizona and this case? 

A Arizona and this case. 

Q Now, let's take a trip back in time to see 

what the people who were looking at Premier in 1988 
thought about what message was being conveyed to the 
public. And this will be the one overlap with Mr. 
Webb. But it is only a starting point. 

Do you recall seeing a document that is 
admitted, AZ8285. This is a letter. Can you see in 
the upper right-hand corner, from the Surgeon General 
of the United States? 

A Yes. 

Q Dr. Young, who is the head of the Food and 

Drug Administration. 

Have you seen this before? 

A Yes. 

Q It is signed C. Everett Koop, M.D., 

Surgeon General? 

A Yes. 

Q We will just do this very briefly. 

In 1988, as opposed to 1998, Dr. Koop wrote 
the following to Dr. Young. Product health claims are 
implicit. In its public statements and marketing 
plans RJR states, regarding the product, quote, a 

majority of the compounds produced by burning tobacco 
are eliminated or greatly reduced, including most 
compounds that are often associated with the smoking 
and health controversy. To me, this suggests a health 
claim that the product is safe or safer than 
conventional products, which could result in reduced 
quitting by smokers, increased relapse by ex-smokers 
and increased initialization by adolescents. 

Do you see that. Dr. Solow? 

A Yes. 

Q Here Dr. Koop in 1988 did not fear that the 

public would not get a health message, he feared that 
the public would get a health message, isn't that 
right? 

MR. FERGUSON: Objection, your Honor. 
Repetitive. 

THE COURT: Overruled. 

THE WITNESS: Pardon me? He thought that was 
a health claim. 

BY MR. KACZYNSKI: 

Q And as a consequence of seeing that health 

claim, the surgeon general of the United States said, 
in conclusion, I consider this product to be a 
nicotine delivery system for which health claims are 
being made, and urge you to exercise jurisdiction over 

it, as you have over novel nicotine delivery systems. 

I do not believe that marketing this product is in the 
best interest of the public health. 

That's what Dr. Koop said. 

A Yes. 

Q Now, Dr. Koop wasn't the only individual or 

group in 1988 that saw a health claim in Premier 
advertising, was he? 

A I'm not sure. Probably not. 
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Q But do you recall from your review of the 

documents whether any other member of the public 
health community or the federal government saw health 
claims in Premier advertising? 

A I'm not certain. 

Q Okay. Remember, Mr. Webb showed you a 

document, it is AS392. The headline was from the 
American Lung Association. You accurately pointed out 
it was from the American Lung Association of Eastern 
Missouri? 

A Yes. 

Q And you accurately pointed out that didn't 

tell you anything about what the position of the 

national American Lung Association was? 

A That's correct. 

Q Can you tell me what the position of the 

national American Lung Association was regarding 
Premier advertising? 

A Not specifically. 

Q Okay. Well, let's see if we can find out. 

This is in evidence as AS1363. And if you flip to the 
third page, the first two are the certificate of 
authenticity. 

Here we are before the Food and Drug 
Administration. Do you see that. Dr. Solow? 

A Yes. 

Q It is a petition of the American Heart 

Association, the American Lung Association and the 
American Cancer Society acting as a coalition, the 
Coalition on Smoking and Health. 

A Smoking or Health. I think the implication 

is that you have to choose between smoking or health. 

Q One or the other. And we can see by the date 

stamp, it was filed April 25th, 1988? 

A Yes. 

Q And that was long before Premier went to test 

markets? 

A Yes. 

Q Let's see what they want. 

Petition to classify R.J. Reynolds new 
alternative nicotine delivery product to be subject to 

the jurisdiction of the Food and Drug Administration 
as a drug. 

Now, let's find out if they said anything 
about Premier advertising. This is at page 7. 

This product is not being sold because it 
tastes better than other cigarettes, it is being sold 
based on the implied, if not explicit, claim that it 
will deliver nicotine while avoiding the traditional 
health related risks of smoking. 

Do you see that? 

A Yes. 

Q Suggesting that there is a health claim in 

that advertising, right? 

A An implied health claim, yes. 

Q Let's see if it is more than implied. Page 

8 . 

R.J. Reynolds's publicity campaign to give 
the public the impression that this product will 
deliver nicotine to smokers in a manner that avoids or 
mitigates the risks of smoking-related diseases is 
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part of a well orchestrated campaign and was not an 
isolated aberration. The health related assertions 
quoted above were repeated in the September 19, 1987 
issue of World Tobacco and the November 1987 issue of 
The Tobacco Reporter. They also were contained in the 

product fact sheet provided to members of the press at 
the initial press conference and may have been 
mentioned by Reynolds and/or Mr. Horrigan — 

He is the CEO, right? 

A Yes. 

Q — at every possible opportunity. 

Furthermore, in the promotional material contained in 
package inserts with this product while it was being 
test marketed in Minnesota in February 1988 — and of 
course by here they don't mean test marketed because 
it didn't get test marketed until much later. This 
would be perhaps a product trial? 

A It is a little puzzling to me, since I don't 

understand it to have been marketed — 


Q 

Until the fall? 


A 

And not in Minnesota, either. 


Q 

Exactly. 


A 

I don't know quite what to make 

of that. 

Q 

Reynolds stresses that this new 

product is 


quote, cleaner cigarette than ever before possible, 
unquote. The insert adds, moreover, that this 
cigarette eliminates or greatly reduces a majority of 
the compounds produced by burning tobacco. 

Do you see that? 

A Yes. 

Q And that is the same language that wound up 

in the ads taken out to the public, isn't it? 

A It is. 

Q Let's just see what relief the Coalition on 

Smoking Or Health requested from the Food and Drug 
Administration. 

The R.J. Reynolds product — this is at page 
12. The R.J. Reynolds product should be categorized 
as a drug because it is intended for use in mitigation 
or prevention of disease in man or other animals. 

Do you see that? 

A I do. 

Q And then they go a step further on page 16 

and say, the R.J. Reynolds product is a drug in that 
it is intended to affect the structure or any function 
of the body of man or other animals. 

Do you see that? 

A I do. 

Q And then they take the final step and say the 

R.J. Reynolds Tobacco Company has not met the 
requirements — it sets forth the statute governing 
new drugs. And it sets forth the federal statute 
governing new drugs? 

A Yes. 

Q And the conclusion that the Coalition on 

Smoking Or Health — by the way, that was page 19, 
derived from that, it is known that R.J. Reynolds has 
conducted a number of investigations on various 
aspects of the use of this drug, but it is clear that 
R.J. Reynolds has not provided the FDA with full 
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reports of all investigations which have been made to 
show whether or not such drug is safe for use and 
whether such drug is effective in use. 

Do you see that? 

A I do. 

Q And that is the standard by which the Food 

and Drug Administration must approve new drugs, is 
that your understanding? 

A I don't know the exact standard, but that's 

the kind of language that I would expect, sure. 

Q That the drug must be proven safe or that the 

drug must be proven effective in ordinary use, does 
that sound familiar? 

A Safe and effectively. That's the job of the 

FDA, is to make sure companies — pharmaceutical 
companies, or whatever, don't market drugs that are 
either ineffective, don't do what they are supposed to 
do, or are dangerous to the population. That is the 
purpose of the FDA, as I understand it. 

Q And if the FDA asserted jurisdiction over 

Premier with this standard. Premier could not meet 
this standard, could it? 

A Premier, and the Reynolds company, would then 

have to go through the usual sort of procedures that 
other pharmaceutical companies, other drug companies 
have to go through in order to establish that the drug 
was safe and that the drug was effective. 
Pharmaceutical companies do that all the time. 

Q Did Premier have nicotine? 

A Yes, it did. 

Q And you have a layman's understanding that 

nicotine is associated with cardiovascular disease? 

A My understanding, from listening to Dr. Burns 

and Dr. Henningfield, is that is beginning to be a 
questionable issue. I know that there were concerns 
about whether nicotine — there have been concerns in 
the medical community about whether nicotine was 
implicated in heart disease. My understand is that — 
as we sit here today, the medical community may be 
changing their mind, but you really have to ask the 
doctors for the truth — 

Q Dr. Solow — 

A — their opinion about it. 

Q Dr. Solow, we will ask the doctors about 

whether nicotine is associated with cardiovascular 

disease. 

First of all. Premier says right in its ad 
that it has carbon monoxide, is that right? 

A Yes, it does. 

Q Do you have a layman's understanding that 

carbon monoxide is linked to cardiovascular disease? 

A I'm not sure I understood. I have a layman's 

understanding that carbon monoxide is bad for you. 

Q In some fashion? 

A In some fashion. 

Q But it is not safe? 

A It is not safe particularly, no. 

Q So they filed this petition in April, waited 

a while. It turns out that the Coalition on Smoking 
Or Health followed up — and this is AS1283 — 
followed up in September with a letter to Commissioner 
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Young. And we are going to find Commissioner Young 
got a lot of mail. 

To Commissioner Young. And I would like you 
to take a look at the bottom of the paragraph. It 
says, these purposes relate directly to the use of 
this product as an alternative delivery system of 
nicotine intended to affect the structure and function 
of the body and intended to be used by consumers who 
have been led to believe by the full range of action 

undertaken by Reynolds that Premier will assist them 
to avoid or mitigate the risks of those diseases 
associated with tobacco usage. 

They see a health claim? 

A They certainly see that, yes. 

Q Let's see where they get it from. I will try 

to get this a little bit clearer, but I think it is 
the document. 

Evidence of Reynolds intent is derived from 
the full range of activities, that is underlined. 
Reynolds has undertaken to influence the market's 
perception of Premier. As well as traditional 
advertisements paid for by Reynolds, it includes 
Reynolds's public statements at press conferences, 
materials Reynolds released to the press and others, 
presentations by representatives of Reynolds at public 
scientific forums. 

We've talked about those? 

A Yes. 

Q Presentations by representatives of Reynolds 

at private scientific meetings it convenes for the 
purpose of influencing scientists, influence public 
perceptions and reports Reynolds releases to the 
Congress, the press and members of the public. 

It doesn't sound like the advantages of 

Premier is being kept a very good secret, does it? 

A Again, you have to listen to what was 

actually said at those meetings at which, for example, 
Mr. Horrigan denied, as the industry has always 
denied, that there was any evidence that smoking 
actually caused cancer. So he was not willing to 
admit that it was a safe or safer product. But he did 
say it was revolutionary or evolutionary and so forth. 

Q Based upon your layman's understanding of the 

science, would it have been responsible for him to 
call it a safe product? 

A Not a safe product. A safer product, 

perhaps, if the evidence in the 700 page book 
indicated that in fact it was a safer product and they 
could substantiate those claims. 

Q Well, we will see about that. In recent 

months Reynolds has used all of these mechanisms to 
convince scientists, members of the media and members 
of the public that Premier delivers nicotine to the 
user while assisting the user to avoid or mitigate the 
risk of disease connected with traditional tobacco 
use. 

It goes on to take Reynolds ads like this one 
and go through it claim by claim. And it says we 
believe both — this is on page 2 — both the 

specifics and overall theme of the advertisements are 
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clear, use this product and you will reduce your risks 
of cancer and possibly other diseases associated with 
the smoking habit. This product is a quote, unquote, 
safer alternative to using the more conventional 
cigarettes. 

Now, if we take a look at the bottom, this 
quote is the quote that we refer to the third 
paragraph of the Premier ad that we have up here as 
AS965, is that right? 

A Yes. 

Q Let's see what the Coalition on Smoking and 

Health told Commissioner Young about that paragraph. 
The consumer is being told point blank that the very 
composition of the smoke is being altered to take out 
the very substances to be feared with respect to 
health. Some substances remain, says Reynolds, but 
fear not, because those like carbon monoxide are at 
levels similar to quote, unquote, light cigarettes. 
This direct statement about the removal of harmful 
compounds and the comparative analysis of this product 
with other cigarettes is clearly a representation that 
this product is safer, which in the mind of consumers 
translates to less of a health hazard than what is 
already on the market. Nowhere does Reynolds tell the 

consumer which of the some 4,000 compounds found in 
cigarette smoke are removed. That language as from 
that ad is seen by the Coalition on Smoking or Health 
as being a health claim? 

A They believe that consumers would be able to 

make the inference. That is certainly true. 

Q Did they say inference? Point blank. They 

are not saying infer, are they? 

A Not there. It says — a representation that 

this product is safer, to me is in the mind of the 
consumer translates to less of a health hazard. 

That's what I meant when I said inference. 

Q It is clearly a representation this product 

is safer? 

A It is clearly a representation which in the 

mind of the consumer translates. That's all I meant 
by inference. They think that consumers will read 
that and clearly infer that this is a safer product. 
The word safer doesn't actually appear. The word 
cancer doesn't actually appear. They would read that 
and conclude, infer, that it was safer. 

Q Let's do another chart. I left off the S on 

health claims. Who saw health claims and when. Now, 
we know already the surgeon general of the United 
States saw health claims, we saw that. So we will put 

SG Koop. And he saw them in 1988, didn't he? 

A Yes. 

Q Got the American Cancer Society, part of the 

Coalition on Smoking and Health. So we will put ACS, 
and again, 1988? 

A Yes. 

Q American Lung Association, the national 

branch. I will put ALA, 1988. And finally the last 

one was the American Heart Association. I will put 
AHA, 1988. Let's see who else read those ads as 
having health claims. You have heard mention of an 
organization of the federal government called the 
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13 National Cancer Institute, right? 

14 A Yes. 

15 Q The National Cancer Institute is part of the 

16 National Institutes of Health? 

17 A I believe so, yes. 

18 Q And in fact the National Cancer Institute was 

19 the body under which the Tobacco Working Group work 

20 was done for about a decade from the mid '60s or the 

21 late '60s to the late '80s, is that right? 

22 A I believe so, yes. 

23 Q Let's see what the National Cancer Institute 

24 thought. And we see in the right-hand corner National 

25 Institutes of Health, National Cancer Institute, 

04013 

1 November 9th, 1988. And another letter to Dr. Young. 

2 Dear Dr. Young — I am — this is Exhibit AS394. 

3 Dear, Dr. Young. I am writing to express the concern 

4 of the National Cancer Institute, NCI, regarding the 

5 new R.J. Reynolds Tobacco Company's, RJR, Premier 

6 cigarette. We are deeply concerned about the health 

7 implications of this product. 

8 Let's see if they mention Premier 

9 advertising. The NCI is concerned that the marketing 

10 of this product may lead the public to perceive it as 

11 a safe alternative to traditional cigarettes. 

12 Do you see that? 

13 A Yes. 

14 Q Language not much different than the 

15 Coalition on Smoking and Health, right? 

16 A With the exception they are saying it is safe 

17 rather than safer, yes. 

18 Q So we will go over to my chart. And I will 

19 put NCI, and I will put 1988. Okay. We have not yet 

20 heard in this dispute from the American Medical 

21 Association, have we? 

22 A Apparently not. 

23 Q What was the position of the American Medical 

24 Association regarding Premier, do you know? 

25 A I dare say they were opposed to it, but I'm 

04014 

1 not certain. 

2 Q And you are not certain because you have not 

3 seen any documents that set forth that position? 

4 A I can't recall one, no. I can't recall 

5 having seen that, no. 

6 Q Let's take a look at AS379 in evidence. Now, 

7 you recall Premier was test marketed in two states, 

8 one was in Missouri, in St. Louis, and one was 

9 Arizona, Phoenix and Tucson, is that right? 

10 A That was my understanding. 

11 Q So here we have in the state of the Missouri 

12 before the Department of health a petition of the 

13 American Medical Association, the Missouri State 

14 Medical Association, and the St. Louis Metropolitan 

15 Medical Society to have the Missouri Department of 

16 Health regulate the Premier nicotine delivery system 

17 as a drug under Missouri law. 


18 


Do you see that? That's the caption? 


19 

A 

I'm sorry. 



20 

Q 

Are you reading it? 



21 

A 

I was reading further down 

I'm sorry. 

Yes. 

22 

Q 

Now, we will read further 

down. The American 

23 

Medical 

Association, Missouri State 

Medical 
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Association and St. Louis Metropolitan Medical 
Society, petitioners, hereby petition the Missouri 

Department of Health to halt distribution in Missouri 
of Premier, a new nicotine delivery system marketed by 
R.J. Reynolds Tobacco Company. 

Do you see that? 

A Yes. 

Q Let's see if they comment upon Reynolds 

advertising. Page 17. First, Premier is misbranded, 
in that its labeling falsely suggests that it is safe. 
The labeling characterizes Premier as the quote, 
unquote, cleaner smoke. This claim suggests that 
Premier is a quote, unquote, safer smoke. Similarly, 
the package insert for Premier proclaims that the 
product, quote, changes the very composition of 
cigarette smoke — dash dash — substantially reducing 
many of the controversial compounds found in the smoke 
of tobacco burning cigarettes, unquote. 

That's the language from the ad, isn't it? 

A Yes. 

Q All right. The implicit message of this 

language is that by removing the quote, controversial 
compounds, unquote, RJR has created a safe way to 
smoke. 

Do you see that language there? 

A Yes. 

Q Those groups have filed a petition there as a 

health claim? 

A Yes. 

Q Footnote 10. The fact that RJR is suggesting 

that its new product will reduce the disease causing 
agents found in cigarettes implies that smoking 
Premier instead of cigarettes will help to mitigate or 
prevent disease. 

Do you see that? 

A Yes. 

Q Okay. Now, this is all contained on page 17. 

Before I go any further, let me go over to my chart, 
let's add, the American Medical Association, AMA and 
this is 1988 as well? 

A Okay. 

Q And then we have the Missouri — I will just 

put MO, State Medical Association, 1988. And the St. 
Louis Metropolitan Medical Society, also 1988. All 
right. This takes care of Missouri, but Premier was 
also being test marketed in Arizona. Let's see if 
anything happened in Arizona. Exhibit AS380 in 
evidence. In the State of Arizona before the Board of 
Pharmacy. 

Do you see that. Dr. Solow, in the caption? 

A Yes. 

Q This is a petition of the American Medical 

Association, Arizona Medical Association, Maricopa 
County Medical Association, and Pima County Medical 
Society to have the Arizona State Board of Pharmacy 
regulate the Premier nicotine delivery system as a 
drug under Arizona law. 

Do you see that in the caption? 

A Yes. 

Q I know that Maricopa County is Phoenix, I am 
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guessing Pima is Tucson? 

A I am not familiar with Arizona. 

Q Let's see if this language sounds familiar. 

The American Medical Association, Arizona 
Medical Association, Maricopa County Medical Society 
and Pima County Medical Society, petitioners, hereby 
petition the Arizona State Board of Pharmacy to halt 
distribution in Arizona of Premier, a new nicotine 
delivery system marketed by R.J. Reynolds Tobacco 
Company, RJR. 

Now, let's flip to page 17. Do you recall 
that we looked at page 17 in the Missouri petition? 

A Yes. 

Q We are here at page 17 of the Arizona 

petition? 

A Yes. 

Q Does this language look familiar? 

A Yes. 

Q It is identical to the Missouri petition? 

A It certainly looks identical, yes. 

Q One big difference is that their footnote 10 

has become footnote 9? 

A Okay. I can't remember what the footnote 

number was before. 

Q Otherwise the language is identical? 

A Yes, looks identical to me. 

Q So what this tells us is these Arizona 

medical associations came to the same conclusion as 
the Missouri and the American Medical Association, and 
they saw health claims in Premier advertising in 1988, 
is that accurate? 

A Yes, they were willing to go along with 

whoever said it first. 

Q I don't want to bend down too far. Let's 

start another page. And on this page we will put 
AZ for Arizona, Arizona Medical Association. And 
that's in 1988, right? 

A Yes. 

Q And then we've got the Maricopa County 

Medical Association, 1988, and the Pima County Medical 
Association, also in 1988. Now, all these groups, all 
these petitions, does it suggest to you that perhaps 

there is some sort of an organized campaign against 
Premier, much as you might see in a political campaign 
or lobbying, a political issue? 

A That's one possibility. The other 

possibility is simply that the medical community is 
generally under the agreement — generally of the 
opinion, whether organized or not, that Premier is 
really a drug delivery system and it ought to be 
subject to FDA type approval the way other drugs are. 

Q Okay. Let's see if they had any help in 

reaching that decision. It is AS1266. It is in 
evidence. This is from a group called The Advocacy 
Institute. And it is addressed to Tobacco Control 
Advocates, from a Michael Pertschuk. 

Do you recall in any of your reading seeing 
the name of Michael Pertschuk at one point being an 
official with the Federal Trade Commission? 

A Sure. 

Q So that's a familiar name to you? 
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A Yes. 

Q Dated March 12, 1988, well before Premier was 

test marketed? 

A Yes. 

Q And let's see what The Advocacy Institute has 

to say to Tobacco Control Advocates? 


MR. FERGUSON: Objection. Relevance. 

THE COURT: Overruled. 

BY MR. KACZYNSKI: 

Q Unfortunately, tobacco products are exempt 

from nearly all regulation, including the FDA's and 
the Consumer Product Safety Commission, parens, this 
is despite the fact that tobacco kills more users than 
all the products regulated by the CPSC combined. 
However, a strong case can be made that the new RJR 
cigarette only contains tobacco in an attempt to 
secure this exemption, and that the product is really 
a drug delivery device intended to hook and maintain 
nicotine addicts. 

To help you make this case we have enclosed 
an action alert and a longer editorial memorandum. 
These materials can be used to write press releases 
and solicit letters to the FDA. 

The editorial memorandum may also be left 
with the editorial board of your local newspaper as 
part of a campaign — and that is my underlining, not 
theirs — to focus their attention on this dangerous 
new product. 

You might want to attach a single sheet 
summary on your own letterhead or to Xerox the front 
page of the memorandum onto your own stationary. 


Please feel free to use these materials in 
any way you find them helpful. 

This looks like an organized campaign, 
doesn't it? 

A Yes. 

Q Let's see what the organized campaign is 

asking people to do. And — although I don't see a 
page number, it is the third page of the document. 
Action. The FDA must be contacted immediately, before 
Reynolds has a chance to begin marketing, and urged to 
assert its jurisdiction over this product. Letters 
arguing in support of FDA regulation of RJR's 
smokeless cigarette should be addressed to. And there 
is Commissioner Young's address, we know that from all 
the mail he has gotten — 

A Yes. 

Q — and then it says please send carbon copies 

of your letters to your senators, your U.S. 
representative and to Representative Henry Waxman, 
chair of the house subcommittee on health and 
environment. There is his address. 

Hopefully your elected representatives will 
also pressure the FDA for quick action. Please also 
keep us informed by sending us a blind carbon copy of 
your letters. 


So essentially The Advocacy Institute is 
saying write the FDA, write your Congressman? 

A Yes. 

Q Now, the jury has been introduced to 
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Representative Waxman through a videotape of a 1994 
hearing. And you saw pieces of that hearing, the 
hearing at which — 

A Only on the news I think when it came out. I 

wasn't in the courtroom when that — 

Q You weren't in the committee room. And I 

take it that the State did not give you a copy of the 
videotape of the transcript? 

A I don't have a copy of the videotape or the 

transcript. I was aware of it in 1994 when it 
happened. 

Q Now, this is 1988. This is six years prior. 

Do you know Representative Waxman either personally or 
by reputation? 

A No. I have never met him. 

Q Have you heard him discussed in the media in 

any way? 

A I have heard his name, yes. 

Q And does he strike you as a reasonable, open- 

minded individual? 

A I have no real basis to judge. I guess I 

don't want to impugn a member of Congress without 
knowing them, I guess any more than anyone impugns 
members of Congress today. 

Q That's fair. This is a little bit tough to 

read. Maybe if we stay in close it will be a little 
bit easier. Okay. This is an opening statement by 
the honorable Henry A. Waxman. This is the guy The 
Advocacy Institute is saying to write a letter to, 
right? 

A Yes. 

Q This is six years before the tobacco 

companies appeared before Representative Waxman, 
right? 

A Yes. 

Q This morning the subcommittee will hear 

testimony on one of this nation's most serious drug 
problems. We are concerned about addiction to a drug 
which annually claims the lives of hundreds of 
thousands of Americans. This drug isn't smuggled 
across our borders in the dark of night. It is widely 
advertised in magazines and aggressively promoted 
through a dazzling array of media. It is not marketed 
in back alleys by underworld figures. It is sold 
openly in supermarkets and convenience stores. The 
drug is nicotine, and it is most often marketed in the 

form of cigarettes. 

Sound like an open-minded individual to you. 
Dr. Solow? 

A That sounds like somebody who believes that 

nicotine is a drug and thinks — 

Q And tobacco companies are drug pushers? 

A And the tobacco companies are marketing a 

drug, yes. I guess I would reject the 
characterization of them as drug pushers. 
Pharmaceutical companies sell drugs — ethical drugs, 
too. 

MR. FERGUSON: Can I ask you to repeat the 
exhibit number? 

MR. KACZYNSKI: AS271. 

BY MR. KACZYNSKI: 
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16 Q Let's see what he says about Premier, 1988, 

17 shortly before Premier is marketed. 

18 Today we will also learn more about a new 

19 dangerous nicotine containing product and the efforts 

20 of a major U.S. tobacco company to circumvent 

21 legitimate regulation by the Food and Drug 

22 Administration. 

23 The product in question is described as a 

24 smokeless cigarette, but the product has little in 

25 common with the traditional cigarette. This new 
04025 

1 product is nothing more than a device for delivering 

2 an addicting drug. It is more like a heroin addict's 

3 syringe than like a cigarette. 

4 Do you see that? 

5 A Yes. 

6 Q Now, after this — after the petition on this 

7 Coalition on Smoking and Health, after Waxman — 

8 Representative Waxman's hearings, after all these 

9 groups on the two pages of our chart petition the FDA 

10 to regulate Premier as a drug, the FTC got into the 

11 act. 

12 And here we have October 11th, 1988, 

13 addressed to the general counsel of R.J. Reynolds, a 

14 letter from the Federal Trade Commission. It says 

15 pursuant to sections 6, 9, 10 and 12 of the Federal 

16 Trade Commission Act, and there is a cite, commission 

17 staff is conducting an inquiry regarding advertising 

18 by R.J. Reynolds for Premier cigarettes. The purpose 

19 of this inquiry is to determine whether R.J. Reynolds 

20 has violated section 5 of the Federal Trade Commission 

21 Act by engaging in unfair or deceptive acts and 

22 practices in connection with such advertising. 

23 Do you see that? 

24 A Yes. 

25 Q And the ads they are talking about being 

04026 

1 investigated for violation of the Federal Trade 

2 Commission Act are these ads right here, aren't they? 

3 A I will take your word for it. I will take 

4 your word for it. It doesn't say on the document, but 

5 I will take your word for it. 

6 MR. FERGUSON: Exhibit number? 

7 MR. KACZYNSKI: Exhibit number is AS1265. 

8 BY MR. KACZYNSKI: 


9 

Q 

Now, when was Premier withdrawn from the test 

10 

market? 



11 

A 

I believe the market test lasted a couple of 

12 

months. 

That's the figure I have seen. 

it lasted a 

13 

few months, two. 


14 

Q 

How many? 


15 

A 

Two, is my understanding. 


16 

Q 

Is it true Premier was on the 

test market 

17 

until the end of February 1989? 


18 

A 

I'm not positive of the dates. 

I have heard 

19 

that it 

was marketed for a few months. 


20 

Q 

And you heard that from the deposition 

21 

testimony of F. Ross Johnson, right? 


22 

A 

That's one. And also I think 

I have seen 

23 

that in 

documents. 


24 

Q 

Let me show you AS387. It is 

a press release 

25 

dated. 

as you can see up in the corner. 

it is the 

04027 
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document, it is not the focus, February 28th, 1989. 

A Okay. 

Q And then Winston-Salem, dateline, R.J. 

Reynolds Tobacco Development Company today announced 
that it is discontinuing its test marketing of Premier 
cigarettes. 

A Yes. 

Q You expressed an opinion to the jury that the 

reason that Premier failed in the test market was that 
its product attributes were not adequately advertised, 
is that right? 

A Yes. 

Q You said you based that opinion upon a Philip 

Morris document, right? 

A Among other things. 

Q And also among other things an R.J. Reynolds 

post-mortem of Premier, is that correct? 

A Yes. 

Q Did you look at any other post-mortems of 

Premier that were not contained in tobacco company 
documents? 

A No. I think the only other one I have seen 

is another tobacco company post-mortem. 

Q Have you — are you familiar with a journal 

called the Lancet. It is a British Medical Journal. 

A I know what the name is and I know what the 

journal is. I don't typically read it, but I know 
what it is. 

Q And you understand it to be a respected 

medical journal? 

A Yes. 

Q So it's sort of the British equivalent of the 

New England Journal of Medicine? 

A Yes, something along those lines. 

Q Let me show you what has been marked as 

AZ8560. This is dated May 18th, 1991. And you can 
sort of see through the xeroxing upon xeroxing that it 
is an editorial? 

A Yes, I believe that is what it says. 

Q You can barely make it out. 

A Barely. 

Q And it is an editorial in the Lancet? 

A Yes. 

Q It is entitled Nicotine Use After The Year 

2000 ? 

A Yes. 

Q Among the things that it discusses down here, 

it says, in 1988 a major U.S. tobacco company released 

details of a highly innovative type of cigarette that 
heats rather than burns tobacco. 

Do you see that? 

A Yes. 

Q And there is a footnote 9. Let's go see what 

footnote 9 is. 

R.J. Reynolds Tobacco Company, chemical and 
biological studies on new cigarette prototypes that 
heat instead of burn tobacco. And that is the 700 
page book, isn't it? 

A I will take your word for it. Is that the 

title? Okay. 

Q So the 700 page book made its way to far-off 
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England. It goes on. In terms of the aims for 
product modification laid down by the UK independent 
scientific committee on smoking and health — and the 
jury has heard this referred to as the Froggatt 
commission — this would seem a near perfect low tar 
cigarette. And there is no doubt that it would be 
less harmful than most other brands on the market. 

Do you see what the Lancet's opinion is? 

A Yes. 

Q Okay. Far from welcoming it in the USA, the 

American Medical Association, the Heart and Lung 
Association, the American Cancer Society and others 
combined to petition and speak against it at a special 
hearing before a subcommittee of the house of 

representatives. 

And if we go to footnote 11, that's 
Representative Waxman's hearing where he is likening 
Premier to a syringe for a heroin addict, isn't it? 

A Yes. 

Q Do you want to see the transcript again for 

the date? 

A I will take your word for it. 

Q Let's get back up here. Eventually the 

product was labeled as a nicotine delivery system and 
attempts to market it as a tobacco product were 
abandoned by the company, who meanwhile remains free 
to promote conventional cigarettes to the 50 million 
Americans who still smoke after decades of 
anti-smoking policies. 

Do you see that in the Lancet editorial? 

A Yes. 

Q The Lancet is suggesting here that it was not 

the advertising that caused — to chase Premier from 
the market, but the organized opposition of all these 
medical groups, doesn't it? 

A Yes. 

Q Now, Dr. Solow, I believe you were sitting in 

the courtroom when you heard reference to a Dr. 

Michael Russell. Have you heard Dr. Michael Russell's 

name mentioned in this courtroom? 

A I think so. 

Q Dr. Henningfield referred to him, I think you 

were sitting here when he did, as a man he looked up 
to and shared an award with, sound familiar? 

A Yes. 

Q And the jury has heard Dr. Russell praised as 

an outstanding researcher and pioneer in the field? 

A Okay. 

Q In your research have you come across any 

reason why Dr. Russell thought Premier failed? 

A No. 

Q Here we have a letter dated 7 May, 1993 to 

the head of R&D at R.J. Reynolds. The letter comes 
from — and I'm sorry, this is Exhibit AS196. The 
letter comes from, and is signed by Dr. Michael A. H. 
Russell. Dr. Russell writes to Dr. Ehmann, basically 
I think the Premier has a tremendous potential for low 
risk, long time nicotine risk, and the response to 
your country was political and irrational. However, 
the Premier product which your company test marketed 
was handicapped by its low nicotine and strange taste. 


http://legacy.library.ucsf&du/tid/diittfl07&?©^rilifidustrydocuments.ucsf.edu/docs/hkgl0001 



23 

24 

25 

04032 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04033 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04034 

1 

2 

3 

4 

5 

6 
7 


I realize also that your company was handicapped in 
being unable to promote it as a safer product. 

Now, let's stop right there. Dr. Solow, you 

don't suggest, do you, that Dr. Russell, its eminent 
cancer researcher, was in on one of your arrangements 
not to advertise on the basis of health? 

MR. FERGUSON: Objection. Argumentative. 

THE COURT: Sustained. 

Q Is it a reasonable interpretation of this 

paragraph that Dr. Russell is not referring to any 
secret arrangement, but by the regulatory constraints 
that R.J. Reynolds faced in marketing its product? 

A I have no reason to believe that Dr. Russell 

was privy to any of the documents that reveal the 
cartel. 

Q And nor a member of cartel? 

A No, I have not seen Dr. Russell's name in any 

of the documents that reveal the cartel. 

Q Okay. Our advisory committee — it 

continues, our advisory committee on smoking and 
health is aware of and — is it back on? Are we 
working? Start at the beginning. 

Our advisory committee on smoking and health 
is aware of and accepts the need to maintain nicotine 
deliveries while achieving further reductions in more 
harmful components in their program for lower risk 
cigarettes. 

The jury has heard about these low tar, 

medium nicotine cigarettes. I believe you heard Dr. 
Henningfield refer to those as well? 

A I can't recall hearing Dr. Henningfield, but 

I will take your word for it. 

Q We will wrap this up. They write, because in 

my view it would be very sad if you were to abandon 
further development of such a potentially valuable 
product. 

Do you see that? 

A Yes. 

Q Let's see why. He wraps up by saying, my 

motives in writing to you are that as a scientist and 
as someone with a concern for health I would be very 
disappointed if a product with this potential were to 
be abandoned. 

Do you see Dr. Russell's conclusion? 

A Yes. 

Q Dr. Russell calls Premier and the Premier 

technology a product with potential, right? 

A Yes. 

Q He does not call it, as Dr. Henningfield did, 

a crack cocaine delivery device, does he? 

A I didn't hear Dr. Henningfield call it a 

crack cocaine delivery device. 

Q Okay. The jury did. Did you hear — he does 

not describe Premier, as Representative Waxman did, as 
a syringe, as the equivalent of a syringe for a heroin 
addict's dosage, right? 

A No, I don't hear him say that. 

Q He called it a product with potential? 

A Yes. 

Q In fact, the technology was not abandoned by 
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8 R.J. Reynolds, notwithstanding all the opposition to 

9 all these groups to Premier, was it? 


10 

A 


No. 


11 



MR. KACZYNSKI: 

Your Honor, I don't have any 

12 

further 

questions. 


13 



THE COURT: Do 

you want to get started with 

14 

your 

redirect? 


15 



MR. FERGUSON: 

I am ready, your Honor 

16 



REDIRECT 

EXAMINATION 

17 

BY MR. 

FERGUSON: 


18 

Q 


Hi, Dr. Solow. 


19 

A 


Good morning or 

afternoon. 

20 

Q 


Whatever. Did 

Reynolds stop test marketing 

21 

Premi 

er 

because Surgeon 

General Koop didn't like it? 

22 

A 


No. 



23 

Q 

Did they stop marketing 

Premier because 

the 

24 

American 

Cancer Society didn't li 

ke it? 



25 

A 

No. 




04035 






1 

Q 

Did they stop marketing 

Premier because 

the 

2 

American 

Lung Association didn't 

like it? 



3 

A 

No. 




4 

Q 

Did they stop marketing 

it because 

the 


5 

American 

Heart Association didn't 

like it? 



6 

A 

No. 




7 

Q 

Did they stop marketing 

Premier because 

the 

8 

National 

Cancer Institute didn't 

like it? 



9 

A 

No. 




10 

Q 

Did they stop marketing 

it because 

the 


11 

American 

Medical Association didn 

,'t like it 

9 


12 

A 

No. 




13 

Q 

Did they stop marketing 

it because 

the 


14 

Medical 

Association of — 




15 

A 

Missouri state — 




16 

Q 

Western Missouri — 




17 

A 

Missouri State Medical Association 

. No. 


18 

Q 

How about the St. Louis 

Metropolis 

an Medica 

19 

Society? 





20 

A 

No. 




21 

Q 

Did they stop marketing 

it because 

the 


22 

Arizona 

Medical Association didn' 

t like it? 



23 

A 

No. 




24 


MR. McCORMICK: I will object to the leadin< 

25 

and argumentative nature of this 

line. 




04036 

1 THE COURT: I think you can move on. 

2 BY MR. FERGUSON: 

3 Q Why did they stop marketing the Premier? 

4 A They stopped marketing the Premier because it 

5 wasn't accepted in the marketplace. 

6 Q To the point they stopped marketing Premier 

7 you understand that R.J. Reynolds claims to have spent 

8 300 million dollars in development of the product? 

9 A Yes. 

10 Q What did Ross Johnson say about the reasons 

11 for not continuing the test marketing of Premier? 

12 A As I recall, Ross Johnson said it has 

13 something to do with reorganization of the company, 

14 and they didn't have the money to market the product. 

15 Q So he didn't want to spend a few million 

16 dollars more, is that your understanding? 

17 MR. KACZYNSKI: Objection, foundation. 

18 THE COURT: Sustained. 
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BY MR. FERGUSON: 

Q Now, you were asked a lot of questions by Mr. 

Kaczynski as to what various folks thought the claims 
were that were being made for Premier. And I won't 
remind you of all of those. That just happened. And 
I am going to assume that those are in your mind. 

Can you bring up 5548 for me, please? Did 

you look at R.J. Reynolds's analysis of why Premier 
failed in the marketplace? 

A Yes. 

Q This document is entitled. Where Does Premier 

Stand Today. And this is an R.J. Reynolds document. 

Did you review this. Dr. Solow? 

A Yes. 

Q Let me direct your attention to the third 

full paragraph on the first page of this document 
starting Premier failed for reasons that are well 
understood. The concept addressed the greatest — 

MR. LUVERA: Could you blow it up for people 
with bad eyes. 

MR. FERGUSON: I can't, but I think Dale can. 

Premier failed for reasons that are well 
understood. The concept addressed the greatest latent 
market demand that will ever exist in the tobacco 
industry. It was not executed and presented to the 
consumer in an effective way. The smoking experience 
was significantly inferior to existing products on the 
market, and the product advantages were prevented from 
being communicated effectively. The anti-smoking 
forces outmarketed us. Their success ironically was 
the result of their recognition of the potential 
success of Premier, because it so clearly addressed so 

many consumer needs. 

Now, when you evaluated the reasons for the 
failure of Premier's test marketing, did you put any 
additional credence or weight in what any party had to 
say with regard to the reasons for that failure? 

A No, not necessarily. 

Q Do you believe that the cigarette — the 

companies in the cigarette industry are well 
positioned to assess the reasons for the success or 
failure of a product? 

A Yes, generally we believe that the companies 

in the industry are in the best position to know what 
is going on in the industry. 

Q And Reynolds thought their own product failed 

because it did not effectively communicate the 
advantages of this product, is that what this 
document — 

A That's what it says, yes. 

Q Philip Morris also evaluated this product, 

did it not? 

A Yes, they did. 

Q Dale, could we see Exhibit 3071? Maybe you 

could magnify the whole thing one time for me? This 
says, Philip Morris USA interoffice correspondence to 
Ms. Jan Jones, November 7, 1988 from Paige Callihan, 

consumer research group, subject. Premier concept and 
product reactions. 

Was this one of the documents you looked at? 
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A Yes. 

Q Paragraph 1 on the first page RJR's 

advertising of Premier is ineffective in communicating 
a relative advantage over the smoker's current brand. 

Do you see that? 

A Yes. 

Q Do you think Philip Morris is well positioned 

to assess whether a cigarette's advantages are 
effectively communicated to the consumer? 

A Yes. They are in the industry. They should 

know best. 

Q There is a reference to 74 one on one 

interviews and five focus groups. 

Do you understand what Philip Morris was 
doing here? 

A This is market research, basically, 

interviewing people who have used the products and 
groups of people who have used the products, market 
research. 

Q Let's go to page 3 of this if we could. 

Would you raise it up for me a little bit so I can see 
the bottom of the document? 

Right here in the next to the last paragraph 
on this page, it says, although there were favorable 
reactions to concept card EE and the Fortune article 

— what did you do — the smokers in phase II did not 
think that this smokeless cigarette offered them any 
personal health benefits. This seemed to be a big 
disappointment to these smokers. 

Do you see that? 

A Yes. 

Q Does this indicate to you whether the health 

advantages of the product were being adequately 
conveyed to consumers, in Philip Morris's opinion? 

A No. It appears that in Philip Morris's tests 

of the product with individuals and groups, consumers 

— people who used the cigarette didn't understand 
what was in it for themselves. They didn't perceive 
any personal health benefit. 

Q Let's go to page 6, please. Dale. And I 

guess while we are doing this. Dr. Solow, we might as 
well be looking at AS000965, the blown-up Premier 
advertisement here. 

It says, it is cleaner and substantially 
reduces many of the controversial compounds. 

Do you see that? 

A Yes. 

Q Philip Morris's focus group apparently says 

this. Many smokers were impressed with the statement, 
quote, substantially reducing many of the 
controversial compounds, because they reviewed 
reduction as a positive health statement. Although 
even reduction sounds good, this was offset by the 
negative perception of additives and chemicals. Other 
consumers questioned what are controversial compounds. 
These words have negative implications to these 
smokers. By not knowing how Premier works, concerns 
were raised about what compounds were replacing those 
reduced. 

Although we heard some consumers equate 
Premier with healthier, we got the impression that 
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others had thoughts about latent long-term health 
effects. 

Do you see that? 

A Yes. 

Q What is Philip Morris concluding from what 

the consumers are saying about this representation 
about controversial compounds? 

A They are saying that consumers didn't 

understand, when they read that term they had mixed 
messages. It sounded like reduction was a good thing, 
but they really didn't understand what was going on in 

this product, they were afraid they were maybe getting 
something else that might be less healthier for them 
rather than healthier for them. 

Q I notice on Mr. Kaczynski's list here of all 

the people who thought Premier was making health 
claims he didn't list the consumers. So let's look at 
page 10, Dale. I'm just about done with this 
document. 

Right here under where it says health. 

Toward the end of the interview we specifically asked 
a question — can you bring that out a little bit — 

Do you think that Premier offers any health 
benefit to the smoker? We heard responses which 
varied from clearly yes to absolutely no, to I don't 
know, I need more information. However, there was a 
small group who said that health is not a concern to 
them. 

Does this indicate to you whether or not 
Philip Morris's focus group clearly understood the 
health implications of this Premier advertisement? 

A Some people seemed to think there was a 

benefit, some people didn't, and some people were 
confused. 

Q Okay. Let's conclude this document by 

looking at page 13, please. 

Did Philip Morris conclude based on its focus 
group work that Reynolds's advertising was confusing? 

A I believe so, yes. 

Q Let's look at the end of that paragraph there 

that is under recommendations there, the first one. 
Consumers feel — do you see where I am at. Dale? 

— that if information on a new product is 
withheld or written in a confusing manner the company 
is trying to hide the truth. Consumers feel that if 
information on a new product is withheld or written in 
a confusing manner, the company is trying to hide the 
truth. This point was illustrated by their comments 
about cleaner smoke as stated in the advertising and 
their positive reactions to being shown the schematic. 

Do you see that. Dr. Solow? 

A Yes. 

Q Did Reynolds and Philip Morris in your 

evaluation of the documents both agree on why its 
Premier failed in the marketplace? 

A It seems so to me. It seems that they agreed 

that the health benefits that the medical community 
felt consumers would understand, in fact consumers 
didn't understand. They were confused. They didn't 
see what was in it for them personally, why they 
should switch to this product, and as a result it did 


http://legacy.library.ucsf&du/tid/diittfl07&?©^rilifidustrydocuments.ucsf.edu/docs/hkgl0001 



04044 

1 

2 

3 

4 

5 

04045 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04046 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04047 

1 

2 

3 

4 


fail. 

MR. FERGUSON: This is a logical place to 
break, your Honor. 

THE COURT: See you at 1:30. 

(Luncheon recess.) 

(Afternoon session.) 

(Jury not present.) 

THE COURT: Good afternoon. Please sit down. 

MR. McCORMICK: Good afternoon, your Honor. 

I think I'm up next, unless the Court has some other 
issue the Court would like to hear first. 

THE COURT: I am out here because you need to 
see me, I understand. 

MR. McCORMICK: For the record, Steve 
McCormick for American Tobacco, British American 
Tobacco and Brown & Williamson. Before court began, 
as your Honor realizes, I would like to argue at this 
point an evidentiary issue relating to the testimony 
of Professor Thomas Donaldson. I did notice right 
before the Court came out that Professor Donaldson is 
here in the courtroom. And I would ask, since I am 
going to be arguing an evidentiary motion relating to 
his testimony, and I didn't realize he was going to be 
here, if we could hear this in chambers, or with 
complete respect, could you ask Professor Donaldson to 
step out while I argue the motion? I would appreciate 
that. 

MR. LUVERA: I guess I don't object. I don't 
understand. 

THE COURT: Professor, can you step into the 

hall for a couple of minutes, please? Thanks. 

MR. LUVERA: I thought we were doing this at 
4:00, that's why — we thought we were going to finish 
up with the witness. 

THE COURT: I came out because I understood 
that you needed to deal with it before 4:00. It is my 
preference, if we can wait to wait until 4:00. If we 
shouldn't wait — 

MR. McCORMICK: I would like to have this 
heard before Professor Donaldson gets on the stand. 

THE COURT: Certainly before any chart that 
you have a concern about would be shown. If there is 
an agreement that it won't be used — 

MR. LUVERA: How long will you take? 

MR. McCORMICK: Five minutes. 

MR. LUVERA: Let's do it. 

MR. McCORMICK: Thank you. Judge. 

MR. LUVERA: We are not using this. It is — 
this is not a document I intend to use. 

MR. SCHIFFERMAN: That was a very effective 
argument. Congratulations. 

MR. LUVERA: You gave — excuse me. You gave 
me a different number last night. You did not give me 
this number. 

MR. McCORMICK: 5057 has been withdrawn. Do 

we understand that has been withdrawn? 

MR. LUVERA: We are not going to use. It — 

THE COURT: Maybe, as long as I am out here, 
if we could re-argue the repetitious motions. We will 
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get the jury. 

(Jury present.) 

THE COURT: Good afternoon. Please sit down. 

MR. FERGUSON: May we, your Honor? 

BY MR. FERGUSON: 

Q Dr. Solow, I have just a little bit more I 

wanted to ask you about the Premier. You recall that 
both Mr. Kaczynski and Mr. Webb referenced the 
potential for regulation of the Premier product by the 
Food and Drug Administration? 

Do you recall that? 

A Yes. 

Q And you were asked whether it was reasonable 

not to make health claims for Premier because of the 
concern about FDA regulation? 

A I remember being asked that, yes. 

Q Does the possibility of FDA regulation or 

jurisdiction over the Premier affect your opinion in 
this case? 

A No. 

Q Why is that? 

A Because, as I said before, what the Food and 

Drug Administration is concerned with is regulating 
the safety and efficacy of drugs, their use and safety 
to the public. Drug companies put their products 
through federal drug administration testing in order 
to receive approval all the time. It is a normal 
process by which the government protects us from 
unsafe products. 

Q Okay. And do other companies go through that 

— those jurisdictional requirements — 

A Certainly. 

Q — as part of their regular business? 

A As part of their regular business. 

Q I wrote a note to myself, and I see Mr. 

McCormick's chart over there on hyperinflation. Is 
the presence of hyperinflation in an economy a 
pro-competitive justification for price fixing? 

A No. 

Q Why? 

A There is always an incentive for firms to 

price fix, regardless of what the rate of inflation 
is. And there is no benefit to the economy. There is 
no benefit in terms of better quality goods or lower 
prices to have firms price fixing. Certainly no 
benefit in terms of lower prices to consumers, to have 

firms price fixing regardless of what the rate of 
inflation is. 

Q Who, if anyone, benefits from price fixing? 

A The companies that are engaged in the price 

fixing. 

Q Let's turn for a moment to this question of 

in-house research. As I recall your arrangement that 
you had on this chart was something about live 
animals? 

A Yes. 

Q Rather than me trying to find it, why don't 

you restate what it was. 

A More specifically the arrangement was to 

refrain from doing in-house testing on live animal 
testing for the purpose of developing safer products. 
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for the purposes of understanding the link between 
smoking and health and developing a safer product. 

Q Now, Mr. Schifferman asked you some questions 

with regard to Lorillard. You recall him as the tall 
gentleman over here to my left? 

A Yes. 

Q And showed you some documents concerning 

Lorillard research. 

Do you recall that? 

A I do. 

Q Did he show you any documents which showed 

that Lorillard was conducting live animal testing 
related to smoking and health, within its own 
facilities? 

A No. 

Q Did he show you documents that showed they 

were doing contract research at someone else's 
facilities? 

A Yes. 

Q What difference does that make in terms of 

the economic impact? 

A Well, as I tried to explain, there are good 

economic reasons why a firm that is interested in 
developing a product would want to do its research in 
house. For one, you have better control over the 
quality of the research. For another, you have a 
better opportunity to keep secret the things that you 
learn and be able to produce safer products. And you 
can involve your product design people directly in the 
research. And they can learn from what the 
researchers are learning and help the researchers to 
figure out what they are going to be studying. 

Q You are not suggesting, are you, by doing 

research outside, innovation has stopped? 

A Not completely stopped. But it is 

preferable, and there is lot of good economic 
literature to suggest that it is preferable for the 
firms to do their research on their own. 

Q Does doing the research in-house as opposed 

to outside, does that have any effect on the timing of 
research and innovative developments? 

A I think in the end it serves to slow the 

process of research, because it slows the flow of 
information from the researchers to the producers and 
so forth. 

Q This is one of the documents that Mr. 

Schifferman showed you. It is Exhibit SW000078 to Dr. 
Wynder from Dr. Hoffmann on letterhead of the 
Sloan-Kettering Institute for Cancer Research. 

Do you recall seeing that? 

A I do. 

Q Do you understand that Sloan-Kettering was an 

outside institute that was doing research for 
Lorillard? 

A Yes, it is an independent cancer research 

institute, as I recall that. 

Q I am calling your attention to the date, do 

you see that April 13th, 1965? 

A Yes. 

Q I want to put up here now page 15 of Exhibit 
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680, which we saw during your direct testimony. And 
this is a draft memorandum by Helmut Wakeham. 

Who is he, again? 

A Helmut Wakeham was the vice-president and 

chief scientist for Philip Morris. 

Q And is he writing to Mr. C.H. Goldsmith, who, 

I gather, is one of his superiors at Philip Morris? 

A Yes, that is my understanding. 

Q Did you see documents indicating that Dr. 

Wakeham attempted to keep up with what other firms 
were doing in the research area? 

A Yes. 

Q In fact, that was part of his job, wasn't it? 

A Yes. 

Q Now, this document is in 1968. I am calling 

your attention to this. 

Lorillard corporation has, to the best of our 
knowledge, limited its activities to small contracts 
at the Illinois Institute of Technology Research 
Institute and the Karolinsky Institute in Stockholm. 

So far as we know, they have no in-house program. 

Now, that is in 1968. Did you see any 
evidence to indicate, at least until that time, 
Lorillard did any in-house live animal testing 
regarding smoking and health? 

A No. In fact the deposition testimony of Dr. 

Spears was that they were not doing live animal 
testing. 

Q And you recall Mr. Webb asked you a similar 

series of questions with regard to Philip Morris. 

Do you recall that? 

A I do. 

Q Whether Philip Morris did in-house animal 

testing? 

A Yes. 

Q This is one of the documents he showed you. 

It is Exhibit WX000130. 

Do you recall seeing this? 

A Yes. I may even have that one. 

Q Pardon me? 

A I may even have that one here. But, yes. 

Q Is the research and the assorted things they 

are doing to live animals in this memorandum, is this 
being done in-house at Philip Morris or is it being 
done on some other location? 

A I believe this is being done outside of 

Philip Morris's own laboratories, outside of Philip 
Morris's facilities. 

Q And this is October '66 to April 1967. Did 

you see any evidence during that period of time that 

indicated that Philip Morris was doing any in-house 
biological research on live animals regarding smoking 
and health? 

A No. In fact Dr. Wakeham was repeatedly 

asking his superiors to be able to do that kind of 
research. And they told him — they understood his 
position but they didn't think that was a good thing 
for him to be doing. But they wanted him to keep an 
eye on what rival firms were doing. 

Q Are you inferring from that that Philip 

Morris was not doing research at its own facilities? 
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12 A I think it follows. 

13 Q Based on your review of the documents in this 

14 case, did you form an opinion with regard to the 

15 motivation of the various companies as to why they 

16 would want to do research off their own premises? 

17 MR. WEBB: Objection. Lack of foundation. 

18 THE COURT: Sustained. 

19 BY MR. FERGUSON: 

20 Q Let's see if I can find a document for you 

21 here. 

22 I will just put this on the overhead. Dale, 

23 so don't worry about trying to bring it up. 

24 I am going to show you Washington Exhibit 

25 463, which was admitted during your direct testimony. 
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1 A No, you are not blind. I can sort of read 

2 it. 

3 Q Is this the portion of the document you are 

4 referring to? 

5 A That is certainly one portion, yes. 

6 Q In here Ms. Brown is saying, the simplest way 

7 to proceed appeared to be to examine the implications 

8 of the proposed program as it is likely to be 

9 characterized by interested persons on the outside, 

10 whether friend or foe, we think is most likely to be 

11 broadly viewed, one, as a biological research program 

12 into certain questions of tobacco use in relation to 

13 human health. 

14 Two, as a cancer research program into 

15 certain questions of the relationship of smoking to 

16 human cancer. 

17 Three, as an animal research program and a 

18 smoke component research program relating to certain 

19 questions of tobacco use in human health. 

20 Any understanding by the company itself in 

21 areas 1 and 2 above can be argued to imply, not simply 

22 an admission of the competence to conduct such 


Confidential memorandum to Mr. Hetsko in 
conference with Messrs. Harlan and Harlow on Wednesday 
October 25th, 1965, that's CO, which I assume is 
company, library. 

Do you remember seeing that document? 

A Yes, I remember seeing this one. 

Q Tell the jury again who wrote this document. 

A I believe this is Janet Brown, who was an 

outside attorney for American Tobacco. 

Q And does this document, to the best of your 

recollection, explain why, at least in the case of 
American Tobacco, it was deemed inadvisable to do 
research on its own facilities? 

A Yes. 

Q What does Ms. Brown say about that? 

A Her concern was they did not want — I will 

put it this way, that research they did in their own 
laboratories would — if revealed during litigation, 
would suggest to juries that they were aware of the 
dangers of smoking. This is not something they wanted 
to have showing up in their own files, because it 
would be an implicit admission that cigarettes were 
harmful to human health. And that was a position they 
had been denying for some time. 

Q Am I just blind, or is this out of focus? 
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research, but an assertion of such competence. 

So here she is addressing this claim that you 
have seen in some of the documents, that the industry 

wasn't capable of doing the research on its own? 

A That's right. While there is concern that 

outside researchers are not doing — might not do the 
sort of quality of research that you can do 
internally, if you do it internally you are making an 
implicit admission that you know what you are doing. 

Q Let me continue with this section. I am 

going to skip some language here, if you think it is 
necessary to address, we can. I will go down to this 
paragraph on page 27. 

Similarly, any undertaking by the company 
itself in area 3 above can be argued to admit, and if 
indeed it is the company's own work the company will 
not want to deprecate it and will very likely have to 
assert a significance for such work in terms of human 
health. That, too, raises many conflicts with the 
company's past position in the cancer and broader 
health controversy. Among other problems posed, the 
fundamental question is raised on what basis the 
company can, to the public or in any other forum, then 
deny the asserted significance of past and future 
results of all other animals experience and smoke 
component testing. 

Now, did that portion I read inform your 
opinion as to why American Tobacco Company at least 

did not do in-house live animal testing related to 
smoking and health? 

A Yes. It is part of this story that I tried 

to explain, this development that I tried to explain, 
the nature of the conspiracy, that once embarked on, 
this conspiracy not to tell the public the truth about 
the relationship between smoking and cancer or smoking 
and other diseases, that over time it became clear 
that the company had to stick with that story that it 
was telling the public or it would otherwise be making 
admission that is could be then used in subsequent 
litigation. 

Q Is the effect of acting on that understanding 

by American Tobacco, the effect of that, is that 
pro-competitive or collusive? 

A It is collusive. I believe that that 

understanding that we have embarked on this path and 
we can't back off from it now, or if we do we are 
opening ourselves up to admitting what we have been 
saying to the public in the past is not true, that 
that helps to keep the conspiracy together. 

Q Mr. Webb, if you can recall, back yesterday, 

and perhaps even earlier, was asking you questions 
about your experience or expertise in cigarette design 
and modification and the like. 

Do you recall that? 

A Yes. 

Q Do you think you need to be an expert in 

cigarette design in order to express opinions in 
regard to safer cigarette products? 

A No, I rely largely on what the company's own 

documents say about what the company's beliefs were on 


http://legacy.library.ucsf&du/tid/diittfl07&?©^rilifidustrydocuments.ucsf.edu/docs/hkgl0001 



8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04060 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04061 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


safe products, not my own understanding of what is a 
safe product. 

Q Did Mr. Webb show you any of the documents 

describing what Philip Morris thought about the safety 
of its own products? 

A Not particularly, no. 

Q We showed the jury one regarding Saratoga 

during your direct examination — 

A Yes, we did. 

Q — do you recall that? 

Did Mr. McCormick show you any documents 
where any of his clients, American Tobacco, Brown & 
Williamson or British American Tobacco Company 
discussed their own perception of the safety of their 
own products? 

A No. 

Q Did Mr. Schifferman show you anything like 

that on behalf of Lorillard? 

A No. 

Q How about Mr. Kaczynski on behalf of R.J. 

Reynolds, did he show you anything where the company 
was expressing its own opinion with regard to the 
safety of its own products, aside from the rather 
thick thing on the Premier? 

A He showed me the 700 page book, just the 

cover. I haven't seen what's inside it. 

Q But you, in any event, have relied on the 

company's documents, on what they thought about the 
safety of the product, to form your opinion? 

A Yes. 

Q And is that customary in your profession as 

an economist? Do you need to be an expert on 
everything or can you rely on the industry's 
understanding on these matters? 

A Generally, as an economist, inside documents 

of a company reflect what the company believes to be 
true. I imagine the companies have very little 
incentive to lie to themselves or mislead themselves. 
So I generally take internal memos from one executive 

or one scientist to another or one employee to another 

on their face value. 

Q You told Mr. Webb that it was not uncommon 

for industries to form trade associations. And I 

think you said that virtually every industry in the 
country has a trade association. 

A Many many industries have trade associations. 

They are very common. 

Q It was unusual for the cigarette companies to 

get to together to form an association in 1954? 

A Yes, it was. 

Q Why? 

A Because they had just been — they were just 

coming out of the conviction for price fixing in 1939, 
which I guess the Supreme Court affirmed in 1945 or 
'46. And I believe it is stated in the Hill and 
Knowlton document that they couldn't form a trade 
association as a result of that litigation. 

Q Mr. Webb asked you if it wouldn't be 

irresponsible, or risky, I guess was his word, and I 
don't want to mischaracterize it, for a tobacco 
company to advertise the lack of negative health 
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effects from its cigarette without the results of an 
epidemiological study. 

Do you recall that? 

A Yes. 

Q Do you have an understanding of what the 

defendants in this action — what their position has 
been with regard to the validity of epidemiological 

studies generally? 

A My understanding is that the industry has 

long held that you can't really count on the 
epidemiological studies. It is just statistics. It 
doesn't demonstrate or prove causation, it just shows 
a relationship. And you really can't learn anything 
from those studies. 

Q I don't have the chart in front of me, and I 

will try to remember, but you wrote up some cigarettes 

that you characterized as, quote, safe cigarettes. Did 
you see any evidence that BATCo has conducted any 
long-term epidemiological study of the Ariel cigarette 
product? 

A No, no evidence whatsoever. 

Q Do you see any evidence that Philip Morris 

has done a long-term epidemiological study of the 
Saratoga cigarette? 

A No, I have not. 

Q Any evidence that Brown & Williamson has done 

a long-term epidemiological study of the Fact 
cigarette, which reduced carbon monoxide? 

A No. 

Q Did you see any evidence that R.J. Reynolds 

engaged in any long-term epidemiological work 
regarding Premier? 

A No. 

Q In fact, did you see any evidence that any of 

the tobacco companies in the United States even had an 
epidemiologist on their staff? 

A No, I see no evidence that anyone was — in 

the industry was interested in performing 
epidemiological studies. 

Q You were asked about the fact that foreign — 

A Let me qualify that. At least with regards 

to these products, the development of these products. 

Q Were you asked whether — questions to the 

effect that foreign companies had not developed 
so-called safer cigarettes. 

Do you recall that? 

A Yes. 

Q You were asked, I think, about China, Japan, 

France, Spain and Italy, is my recollection of the 
countries, does that sound right? 

A That sounds right. 

Q Do you have an opinion as to why a safer 

product was not developed by the European tobacco 
companies? 

A For one thing, very similar sorts of 

restraints on — very similar sorts of agreements to 
share breakthroughs, to do research centrally and so 

on and so forth, not to make health claims. Many 
similar agreements were in place in European countries 
as well. 
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Q Do you have an opinion as to why Japan 

Tobacco Company is not marketing a safer cigarette in 
the United States? 

A The Japanese tobacco companies are a state 

run monopoly. It is an arm of the Japanese 
government. And as a general matter, we think that 
government monopolies face very different set of 
competitive pressures than firms in a competitive 
industry or an oligopoly might face if they were 
competing freely. 

Q I want to ask you — let's turn again — and 

I apologize for moving from area to area quickly here, 
but we are at long last trying to complete your 
examination. 

A I appreciate that. 

Q Mr. Webb talked to you about the apparent 

change in advertisements after the meeting at the 
Plaza Hotel in 1953. 

Do you remember that? 

A Yes. 

Q And did you see anything in the documents you 

looked at regarding a meeting at the Plaza Hotel that 

indicated to you that the industry had reached some 
kind of understanding, regardless of what the Federal 
Trade Commission was going to do in the future? 

A Yes. Yes. The Hill and Knowlton document 

made it quite clear what was envisioned. 

Q Maybe we can put that up. I think you are 

talking about Exhibit 5341. 

A I'm not going to argue with you about the 

number. 

Q Is this the document you are referring to? 

A Yes, the forwarding memorandum. 

Q Can you make that a little larger, please. 

Dale? Thanks. 

This is to members of the planning committee. 
And this is — this is a Hill and Knowlton document? 

A Yes. 

Q And, Dale, would you go to the next to the 

last page of that, please? The page begins Some 
Things To Do. There we go. And if you would magnify 
paragraph 5 for me, please. 

Decide whether we suggest company publicity 
or advertising. Consider what the chief points in 
such messages should be. Decide how this advertising 
should be coordinated so that it doesn't bog down — I 
am going to insert the word in — a competitive 

dogfight. Decide what any one company could say that 
couldn't be better said by all companies jointly when 
they honestly face a problem of human import where 
competition has no place. 

I will ask you. Dale, to go down to paragraph 
9. Bring that one up in a similar fashion for me, 
please, highlight and magnify. 

Develop some understanding with companies 
that on this problem, none is going to seek a 
competitive advantage by inferring to the public that 
its product is less risky than others. No claims that 
special filters or — can you give me the next page 
there? — toasting or expert selection of tobacco or 
extra length in the butt or anything else makes a 
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15 given brand less likely to cause you know what. No 

16 play-safe-with-Luckys idea or with Camels or with 

17 anything else. 

18 This document was written sometime before the 

19 Federal Trade Commission even informs the company that 

20 it is going to adopt guides for advertising? 

21 A Yes, well before. 

22 Q Do you see any reference in here to their 

23 fear of the Federal Trade Commission? 

24 A No, I don't think there is any reference to 

25 the Federal Trade Commission in that document at all. 
04067 

1 Q What is it that the tobacco industry is 

2 concerned about with regard to its advertising? 

3 A It is concerned about firms taking advantage 

4 of health claims in order to gain competitive 

5 advantage over each other. A concern that what has 

6 been going on in the past has — competition on health 

7 claims that has gone on in the past has injured the 

8 industry, has reduced the size of the market, and that 

9 this is a particularly bad thing to be doing, given 

10 that the cancer scare is now coming to the public's 

11 view. 

12 MR. WEBB: Your Honor, we are having trouble 

13 hearing the witness over here. 

14 MR. FERGUSON: Can you raise that a little 

15 bit? 

16 THE WITNESS: Is that better? Sorry. 

17 BY MR. FERGUSON: 

18 Q Would you drop that document, please, and put 

19 up Exhibit 50, please. Dale. 

20 Do you remember seeing this. Dr. Solow? 

21 A Yes. 

22 Q This is the two columns of very hard to read 

23 advertisements that appeared in a Business Week 

24 article? 

25 A Yes. 

04068 

1 Q You tried to talk about the Philip Morris 

2 ads, as I recall, and Mr. Webb said he would get to 

3 those. And I don't remember him doing this. And — 

4 A I have my own copy. 

5 Q I want to ask you about the Philip Morris ads 

6 there. 

7 Do you see them? 


8 

A 

Yes, down at the bottom. 


9 

Q 

Okay. And is there a change in the 

Philip 

10 

Morris 

ads that is reported in this Business 

Week 

11 

article 

in June of 1954? 


12 

A 

Yes, there is. 


13 

Q 

How do they change? 


14 

A 

Well, they went from being — we actually 


15 talked about these during my direct testimony. But 

16 they went from stop worrying about cigarette 

17 irritation, to now this exclusive snap open pack. And 

18 the text of the article goes on to say, about Philip 

19 Morris anyhow, Philip Morris a year ago was 

20 headlining, quote, the cigarette that takes the fear 

21 out of smoking. Now it's writing lyrics about, quote, 

22 vintage tobacco for pleasure. 

23 Q Did the Business Week reporter have any — 

24 discuss at all the Federal Trade Commission's role in 

25 getting this change to occur in the advertising of the 
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cigarette companies? 

A Or lack of role. 

Q Explain what you mean. 

A The opening statement — the opening 

statement of the article says, the Federal Trade 
Commission couldn't do it, the tobacco growers 
couldn't do it, warnings from marketing experts went 
unheeded, but economics did the trick. I feel very 
good about that one. Faced with dropping sales, 
cigarette manufacturers have pulled an abrupt about 
face in advertising tactics. Pictures above. 

Q And this is June of 1954? 

A This is June 19th of 1954. 

Q Three months before the Federal Trade 

Commission even lets the companies know they are going 
to seek cigarette advertising guides? 

A That's correct. 

Q Let's turn to Dr. John Calfee. Mr. Webb 

spent some time with you discussing that article. 

Do you recall that? 

A Yes. 

Q Do you have that in front of you? 

A I do. 

Q Maybe you could turn — take that exhibit 

down. Dale, and turn down the ELMO here for me. If I 

tickle this thing, does it laugh? You must not have 
little kids. 

What was Dr. Calfee's explanation, if you 
recall, as to why the industry sales were declining in 
1952 and '53? 

MR. WEBB: Can we have a page number — 

MR. FERGUSON: 23. 

THE WITNESS: I think they are very much 
consistent with what I have been trying to explain to 
the jury, that during this time the companies were 
running these health ads, these fear ads saying don't 
be afraid of our cigarettes, with the implication that 
theirs were less harmful, less irritating and so 
forth. And as a result of that general campaign, 
customers were buying fewer cigarettes, or fewer 
customers were smoking. In any event, sales were 
going down as a result of that campaign. 

BY MR. FERGUSON: 

Q And there was some commentary, I gather, as 

reported by Dr. Calfee, as to why the cigarette 
companies would engage in this kind of advertising, is 
that right? 

A That's right. 

Q And I think, here we are looking at page 24, 

and Dr. Calfee characterizes this advertising as 

self-destructive. 

Do you see that? 

A Yes. 

Q And there is a footnote that is behind that 

phrase, that notes that this kind of advertising seems 
to be driving smokers away from cigarettes, right? 

A Yes. 

Q And there is a comment there that someone 

that is not attributed says no one will put his guns 
on the table until the others do. Am I correct that 
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not wanting to put one's guns on this table, as I 
understand this phrase, to me would be a competitive 
act? 

A The incentive is not to put your guns on the 

table unless everyone does it. And the only way to 
reach that result is to get an agreement about — an 
agreement from everyone to do it. 

Q Gun is a competitive weapon? 

A Let me say a competitive weapon could be 

thought of as a gun. This is why price wars occur, 
and nobody wants to be the first person to raise their 
price during a price war, because all that does is 
turn over your customers to your rivals. And once 
competition breaks out, it is very difficult to stop 
competing if the other firms are competing. No one 

wants to be the first one to stop competing, because 
all that does is hand your customers over. 

Q Have you read Dr. Calfee's article more than 

once, I would imagine? 

A Several times. 

Q Did you see any discussion in there by Dr. 

Calfee of the meeting at the Plaza Hotel? 

A No. 

Q Did you see any indication that Dr. Calfee, 

at the time you prepared this paper, had any access to 
the Hill and Knowlton documents or other documents 
describing arrangements within the industry regarding 
smoking and health? 

A No, I had no reason to believe he was aware 

of that inside information, those secret documents. 

Q What conclusion, if any, do you draw from 

that? 

A I think that Mr. Calfee — or Dr. Calfee was 

not fully aware of what was going on when he tried to 
explain the events as he did, particularly at the end 
of the health scare advertising. 

Q He indicated, did he not, that he was puzzled 

that the industry advertisements stopped before the 
FTC did anything? 

A Yes. Yes. In fact, I can point you to the 

place on page 27. I believe that's the right spot. 

Or is it 26? Sorry, 26. 

It was universally agreed that almost all 
advertising already conformed to the new guidelines. 
And it was generally viewed that it was — at least to 
his mind that this happened before — and he pointed 
to articles like the Business Week article, that this 
had happened before the guidelines were announced. 

Q Okay. The part you were reading continues, 

the health and fear advertising of 1952 to '54 had 
disappeared, and even ads for filter brands now 
emphasized taste instead of filtration? 

A Yes. 

Q Mr. Webb showed you some advertisements for a 

couple of products. And I am not sure I can put my 
hands on them. WX176, which I think is a King Sano 
advertisement. Thanks. I will put that on the 
overhead here. 

This is the one with the geneticist George 
Beadle on it. I guess you know who he is. I don't. 

Who was he? 
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22 A He was a famous geneticist. 

23 Q I could have figured that one out from the 

24 cover. Thanks. 

25 A There is a long story that goes with that, 

04074 

1 but I am not going to waste everyone's time on that 

2 one. 

3 Q And this is an advertisement for King Sano 

4 cigarettes. Only King Sano smokers get the least 

5 nicotine. 

6 Do you see that? 

7 A Yes. 

8 Q Do you remember when Mr. Webb showed you 

9 this? 

10 A Yes. 

11 Q I guess that's as small as it gets there. 

12 And he characterized this as a health claim. And I 

13 don't recall, did you say that it was some form of a 

14 health claim? 

15 A I think — I have to look at it carefully, 

16 but I think I would agree that was some form of a weak 

17 health claim. 

18 Q What happened to United States Tobacco with 

19 regard to the King Sano advertising campaigns? 

20 A Particularly with regard to this — the 

21 campaign that they ran with respect to the medical 

22 community, sending the letter to doctors making a 

23 comparative tar and nicotine claim, they were reined 

24 in by Philip Morris via the Tobacco Industry Research 

25 Council. 

04075 

1 Q TIRC? 

2 A TIRC. 

3 Q Here is a Kent advertisement that he showed 

4 you, WX172, Kent filters best of all leading filter 

5 cigarettes. This is an October 1, 1957 advertisement. 

6 Do you remember that? 

7 A Yes. 

8 Q What was Kent's experience with the rest of 

9 the industry concerning its advertising for the Kent 

10 filter cigarette? 

11 A Lorillard in general felt that it was very 

12 ill-treated by the rest of the industry with regards 

13 to claims like this. In particular, there was the 

14 episode that I described earlier at the tobacco — 

15 Tobacco Institute when the administrator of the 

16 cigarette advertising guide — sorry, cigarette 

17 advertising code, and the various attorneys for the 

18 various cigarette companies got together and hammered 

19 out an agreement amongst themselves as to how 

20 Lorillard would be allowed to advertise. 

21 Q Was Lorillard kind of a maverick at some 

22 point? 

23 A Yes. I think — Lorillard — Lorillard had a 

24 product which Consumer Reports and Reader's Digest 

25 actually thought was somewhat superior. And I think 
04076 

1 on occasion they tried to take advantage of that. But 

2 they — they felt that the industry tried to 

3 discipline them, tried to — they felt very 

4 ill-treated by the rest of the firms in the industry. 

5 Q Can I see Exhibit 6084, please. Dale? I 

6 guess can we all see 6084. 
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Have you seen this document before? 

8 A Yes. 

9 Q And this is addressed to The Honorable Robert 

10 B. Meyner, cigarette advertising code. This is the 

11 same fellow that called all the industry lawyers to 

12 talk over Lorillard's advertising? 

13 A Yes. 

14 Q And he says, at the conclusion of the recent 

15 meeting which you had with Mr. Morgan J. Kramer, 

16 president of P. Lorillard Company, you suggested that 

17 it might be helpful to you if I presented in letter or 

18 memorandum form a summary of the reasons advanced by 

19 Mr. Kramer for his position that use of the term 

20 micronite should be permissible under the cigarette 

21 advertising code. 

22 Did I understand you to say earlier that 

23 Governor Meyner regarded the use of micronite as a 

24 health claim? 

25 A Yes. And apparently may have believed that 

04077 

1 the word filter was a health claim. 

2 Q Let me see page 3 of this document, please. 

3 Particularly if you could highlight paragraph 6 there. 

4 At least through the word discourage. Do you see 

5 where that is? 

6 Over and above the particular problem of 

7 concern to Lorillard, it is essential that the code 

8 not become a vehicle for the elimination of 

9 competition within the industry. The terms of the 

10 code should not be so strained as to result in all 

11 companies having to resort to identical words and 

12 concepts in marketing their products. There must 

13 remain an area for distinguishing between products and 

14 for effective introduction and description of new 

15 products. This is essential in order that the present 

16 share of market is not frozen. It is also essential 

17 in that without competitive advertising further 

18 product development and improvement will be 

19 discouraged. Neither the wording of the code nor the 

20 purpose which prompted its adoption — and I guess I 

21 need the next page — require that competition within 

22 the industry be stifled. 

23 Is Lorillard here acting in a competitive 

24 fashion? 

25 A I think they are trying to compete, at least 

04078 

1 with regards to advertising. They want to be able to 

2 advertise their products and they feel that the 

3 direction the cigarette advertising code was taking 

4 was to essentially eliminate even that kind of 

5 competition and to lock the market shares into their 

6 — at that time current status, and that Lorillard 

7 being one of the relatively smaller companies didn't 

8 want to be locked in for the foreseeable future as a 

9 small company. It wanted an opportunity, at least in 

10 terms of its advertising, to be able to say the Kent 

11 micronite filter, and hope that it could attract 

12 customers that way. 

13 Q In your opinion. Dr. Solow, with regard to 

14 the Kent micronite situation, did the — was the 

15 cigarette advertising code used in a competitive 

16 fashion? 

17 A No. I think the advertising code was used to 
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18 stifle Lorillard's ability even to use the words 

19 micronite filter in competitive advertising. 

20 Q Thanks, Dale. Take that down and bring up 

21 606, please. We can't see it now. It has gone off 

22 the screen. It is on P. Lorillard letterhead. Can 

23 you magnify it again? 

24 To the board of directors of The Tobacco 

25 Institute. And I will flip ahead and represent to 
04079 

1 you. Dr. Solow, this is signed by Manuel Yellen, 

2 Y-e-l-l-e-n, chairman of the board, P. Lorillard 

3 Company. 

4 Have you looked at this document? 

5 A Yes. 

6 Q And in this document, am I correct that 

7 Lorillard is resigning from the Tobacco Institute? 

8 A That certainly appears — they are 

9 withdrawing from membership in the Tobacco Institute. 

10 Q And why was Lorillard in 1967 withdrawing 

11 from the Tobacco Institute? 

12 MR. SCHIFFERMAN: Objection. Calls for 

13 speculation. Also beyond the scope of cross. 

14 MR. FERGUSON: Let's go through the document. 

15 THE COURT: Overruled on the latter ground. 

16 BY MR. FERGUSON: 

17 Q Thus, it is with the greatest disappointment 

18 that we have watched the institute increasingly become 

19 more rigid in its attitude, reluctant to tolerate or 

20 consider diverse viewpoints, and single-minded in its 

21 efforts to impose uniformity and restrictions on the 

22 thinking, actions and even business policies of its 

23 members. We view these tendencies with mounting 

24 concern. The failure of the institute for a number of 

25 years to conduct a reasonable dialogue with those 
04080 

1 agencies of the federal government most interested in 

2 the cigarette and health controversy seem to us unwise 

3 and ultimately damaging to the industry. 

4 Now, if you would go to the next page, 

5 please. I want to go to the second paragraph there, 

6 Dale. Second and third, actually. 

7 For some time we have recognized that 

8 Lorillard and its representatives have been excluded 

9 from certain councils of the institute. This trend 

10 had its culmination in the meeting of counsel of 

11 various members of the institute held on March 30, 

12 1967. The objective of that meeting called by Senator 

13 Clements was ostensibly to discuss the Federal Trade 

14 Commission's special report order of March 17, 1967. 

15 You may understand our surprise at learning that Mr. 

16 Grant, our representative at the meeting, was advised 

17 by Mr. Yeaman of Brown & Williamson, with the verbal 

18 approval of others, including the representative of a 

19 company which is not a member of the institute, and 

20 with the acquiescence of all others present, that 

21 there would be no discussion in the presence of Mr. 

22 Grant unless and until assurances were given that 

23 Lorillard's advertising policies, specifically the 

24 advertising of True cigarettes, were brought into 

25 conformity with the policies of the remainder of the 
04081 

1 industry. 

2 Show me the next paragraph, please. Dale. 
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3 Just the first one. From our point of view — just 

4 that paragraph. I guess you can show me the other 

5 one, if you want. 

6 From our point of view, this demand was 

7 intolerable. Because it would have the effect of 

8 restricting Lorillard in the exercise of its 

9 independent marketing judgment, and because of the 

10 obvious restraint of competition implications, we 

11 could in no sense be party to such action. 

12 As you know, Mr. Grant immediately withdrew 

13 from the meeting. 

14 Now, Dr. Solow, the actions described by Mr. 

15 Yeaman described in this letter that I just read, are 

16 those actions on the part of Lorillard competitive? 

17 A Yes. On the point of Lorillard they are at 

18 least competitive along the dimension of advertising. 

19 Lorillard wanted to be able to advertise. And it 

20 seems to me that what you see here is a pretty clear 

21 example of the other members of the cartel finding a 

22 way to discipline Lorillard, to exclude them from 

23 other meetings so long as they don't stick to the 

24 industry line, stick to the cartel line. So Lorillard 

25 is trying to compete a bit here, and the other 
04082 

1 industry is trying to discipline that. 

2 Q Thank you. You can take that one down. Dale. 

3 Let's turn now — Mr. Webb asked you about Federal 

4 Trade Commission advertising guides. 

5 Do you recall that? 

6 A Yes. 

7 Q And he kept saying that these guides 

8 prohibited certain kinds of advertising. Do you 

9 remember? 

10 A Yes. 

11 Q Do the cigarette advertising guides prohibit 

12 anything? 

13 A I don't understand the Federal Trade 

14 Commission guides in general to prohibit anything. 

15 As I tried to explain to the jury, I understand them 

16 to be a Federal Trade Commission statement about its 

17 enforcement policy. 

18 MR. FERGUSON: Counsel, I am going to hand 

19 the witness volume 6 of the CCH Trade Regulation 

20 Reporter. And particularly paragraph 38,000, which I 

21 will show to Mr. Webb. 

22 MR. WEBB: I have no objection, your Honor. 

23 BY MR. FERGUSON: 

24 Q And I am going to show you. Dr. Solow, the 

25 portion I just identified to Mr. Webb. Does that 
04083 

1 portion of that treatise describe the force and effect 

2 of Federal Trade Commission advertising guides? 

3 A Let me read it for a second. Yes, I think it 

4 distinguishes the Federal Trade Commission's view on 

5 trade regulation rules. And then it separates out 

6 guides, policies and interpretation. 

7 Q Okay. Would you describe for the jury, 

8 please, what the force and effect of Federal Trade 

9 Commission advertising guides is? 

10 A It says, guides, policies and interpretations 

11 reveal commission enforcement attitudes about business 

12 conduct in violation of one who runs the risk of 

13 traditional agency adjudication. 
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14 Q I think I put the tabs on one of the pages 

15 there, is the cigarette advertising guides? 

16 MR. FERGUSON: Which has an exhibit number, 

17 Counsel — I'm sorry, your Honor, it was submitted by 

18 the defendants. 

19 THE WITNESS: I should just say that the 

20 first tab is the bait advertising guide. 

21 BY MR. FERGUSON: 

22 Q The what advertising guide? 

23 A The bait advertising — I'm sorry. It does 

24 not refer to fish bait. That is the backside of the 

25 page. I am afraid I am messing up your new book a 

04084 

1 little bit here. 

2 Q For the record, the cigarette advertising 

3 guides are Defendants' WX000126. And do the cigarette 

4 advertising guides which you are ripping apart 

5 there — 

6 A I am trying very hard not to. It is very 

7 thin pages. I know it is the only copy you have. 

8 Q Do the cigarette advertising guides in the 

9 last paragraph describe the Federal Trade Commission's 

10 policy with regard to the dissemination of information 

11 regarding cigarettes? 

12 A Yes. 

13 MR. WEBB: Is he reading from the same 

14 document? 

15 MR. FERGUSON: I believe he is. I will put 

16 it up on the screen and perhaps you can read from it 

17 here. Dr. Solow. I really have no idea — no way to 

18 tell when these are focused. 

19 A The trick is to bring it all the way up 

20 close, focus it then, and then back off. That's an 

21 old newsperson's trick. 

22 MR. WEBB: John, that's focused. 

23 BY MR. FERGUSON: 

24 Q Could you read that to the jury, please? 

25 A It is the commission's position that it is in 

04085 

1 the public interest to promote the dissemination of 

2 truthful information concerning cigarettes which may 

3 be material and desired by the consuming public. 

4 Q Thank you. In fact, Mr. Kaczynski showed you 

5 a document that R.J. Reynolds showed to the Federal 

6 Trade Commission regarding Premier. 

7 Do you recall that? 

8 A Yes. 

9 Q What did Reynolds say in that document about 

10 its ability to make claims concerning the Premier? 

11 A I think Reynolds believed if it could make 

12 truthful and substantiated claims it would be allowed 

13 to do those. I can't quote the exact language. 

14 Q This is Exhibit WX000168. It is a long 

15 title. One of those Congressional subcommittees. But 

16 I think this was identified for you by counsel as the 

17 Blatnik hearings. Do you remember that? 

18 A Yes. 

19 Q And among the people who testified at the 

20 Blatnik hearing was Robert T. Secrest, acting chairman 

21 of the Federal Trade Commission, correct? 

22 A Yes. 

23 Q And have you reviewed the hearing here of the 

24 Blatnik committee? 
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A Not all of it. I have read through — I 

haven't had a chance to read all of it, but I have 
read some of it, yes. 

Q And the commissioner had some things to say 

about the FTC's enforcement policy regarding cigarette 
advertising, did he not? 

A Yes. 

Q He says here, the commission also is alert to 

the test data published by a private publication in 
late May which indicated that the tar and nicotine 
content of the smoke of many filter tip cigarettes is 
approaching the tar and nicotine content of the smoke 
of some of the company's same length nonfilter tip 
brand, and in some instances is higher than the tar 
and nicotine content of the smoke of the company's 
regular popular nonfilter tip brands. 

Did you make note of that statement in your 

work? 

A I certainly — not from reading this, but 

from reading Dr. Calfee, I was certainly aware of this 
finding, yes. 

Q Did you form any opinion as to the 

significance of this information as you got it from 
Dr. Calfee? 

A Yes. 

Q And what was the significance? 

A What it indicates is that the filter 

advertising that took place in the late '50s was 
really itself very much image advertising. It was 
designed to lead consumers to believe that by smoking 
filters they would get lower tar and nicotine, but in 
fact it wasn't truthful. It was hype. 

Q Are you saying that the industry was 

competing on the basis of image? 

A Yes. 

Q Was it competing at the same time on the 

basis of the health performance of its products? 

A Not directly, no. And the implied claims may 

well have been untrue. 

Q The commissioner continues, we appreciate 

this opportunity to apprise the committee, and through 
it the Congress and the American people of our concern 
and continuing efforts to secure truthful advertising 
of cigarettes. And I wanted to point out that under 
the law that is our only obligation, our only legal 
responsibility, to prevent misleading and false 
information — 

A False advertising. 

Q I'm sorry. Thank you. 

If it isn't misleading or false, or if we 
can't prove it is, that is the end of our enforcement. 

Do you see that? 

A Yes. 

Q Is that a description of the FTC's 

substantiation policy? 

A That is my understanding. Yes, that is my 

understanding of what the FTC has been about all the 
time, truth in advertising. 

Q Does substantiation mean if you can prove it 

you can say it? 
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10 A Yes. That's how one shows that it is 

11 truthful. 

12 Q In the interest of time I am throwing large 

13 quantities over here. 

14 Mr. Webb asked you if palladium was toxic 

15 when ingested in certain quantities. 

16 Do you remember that? 

17 A Yes. 

18 Q Any other substances which are toxic when 

19 ingested in the right quantities? 

20 A I think lots of substances are toxic when 

21 ingested in large quantities, including, as I 

22 understand it, nicotine. 

23 Q Toxic means poison? 

24 A Poison. I think if water is ingested in a 

25 large enough quantity it can be poisonous. 

04089 

1 Q You were asked some questions about the 

2 Barclay controversy, about Brown & Williamson 

3 originally and then BATCo and Philip Morris. 

4 Do you recall that line of questioning? 

5 A Yes. 

6 Q And I believe that Mr. Webb showed you 

7 Exhibit 2590. And perhaps we can bring that one up 

8 now. 

9 Do you remember this document. Dr. Solow? 

10 A Yes, I do. 

11 Q And as I recall Mr. Webb's questioning, he 

12 said, well, doesn't this show that BATCo was concerned 

13 about relations with this trade organization, Infotab. 

14 And I think you said yes? 

15 A Yes. 

16 Q Who else does it show that they are concerned 

17 about their relations with? 

18 A The relations with Infotab, with National 

19 Manufacturers Association and with competitors. 

20 Q And with competitors? 

21 A Other firms. 

22 Q Now, you remember there was a telex involved 

23 in this. 

24 Do you recall that? 

25 A Yes. 

04090 

1 Q From a Sir Patrick Sheehy? 

2 A Yes. 

3 Q And who is he again? 

4 A He is the chairman of the board of British 

5 American Tobacco industries. 

6 Q B.A.T. Industries? 

7 A B.A.T. Industries. 

8 Q Can you show us the telex. Dale, which is 

9 one, two, three — it looks like the eighth page. 

10 Have you seen this before. Dr. Solow? 

11 A Yes. 

12 Q And is this the telex? 

13 A Yes. 

14 Q Would you bring up the third paragraph for me 

15 there. Dale? 

16 I find it incomprehensible that Philip Morris 

17 would weigh so heavily short term commercial advantage 

18 from deprecating competitors' brands while weighing so 

19 lightly the long term adverse impact from an ongoing 

20 anti-smoking program. 
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I believe this is the first time a tobacco 
manufacturer has purchased space to promulgate the 
anti-smoking position. In doing so, Philip Morris not 
only makes a mockery of industry cooperation on 
smoking and health issues, but also appears to 

inaugurate a free-for-all in which illegal conduct is 
condoned, provided the commercial stakes are high 
enough. 

As you may know, there is a proposed law 
currently awaiting the approval of the Dutch 
Parliament which would require all forms of tobacco 
advertising in Holland to have prior government 
approval. Issues of the nature of our present dispute 
in Holland can only serve to enhance the chances of 
government approval of such a law. 

Now, maybe I can't read English Dr. Solow. 

Can you show me where Sir Patrick Sheehy is expressing 
concern with their relation to Infotab in this telex 
to Philip Morris? 

A It is certainly not in that paragraph, and I 

don't believe it is anywhere in that telex at all. 

Q This was the situation that was followed up 

by the telephone call between Mr. Bruell and someone 
else? 

A Yes, it was. 

Q Can we see that document, please. Dale. It 

would be document 2598. 

Have you seen this document before. Dr. 

Solow? 

A Yes, I have. 


Q And this is a transcript of the telephone 
conversation between Eric Bruell and Hugh Cullman, 
correct? 


A Yes. 

Q In this conversation did Mr. Bruell or Mr. 

Cullman refer to the relations with Infotab and the 
need to cooperate through Infotab? 

A No. 

Q And in fact in this telephone conversation 

they are — 

A Actually — 

I want to read it. Not directly. He 
certainly says that he would like to see the apology, 
the message that this never happen again go out 
through Infotab. But that's the only sense in which 
Infotab enters — 

Q I am about three-quarters of the way down 

where HC says, currently looking at the legal angle. 

Do you see that? Next one down. Currently looking at 
the legal angle, and then the language below that? 

A Yes. 

Q For clarity repeated, PM, Philip Morris, to 

instruct its number ones they must not use 

anti-smoking activities, statements or programs for 
competitive gain. 


A Yes. 

Q Is that dealing with cooperation through 

Infotab? 

A No. 

Q Is that dealing with a matter of competition? 
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A Yes, it is dealing with avoiding competition. 

Q Let's turn quickly to the subject of TIRC, 

also known as CTR, Tobacco Industry Research 
Committee? 

A Committee, I believe it was. 

Q Later Council for Tobacco Research? 

A Yes. 

Q Did you review documents which described what 

the industry thought about the work done by the TIRC? 

A Yes. 

Q And did the material you reviewed include 

descriptions of — I confused myself. Would you look, 
please, and tell me if 433 is admitted? Never mind, 
it is. 

BY MR. FERGUSON: 

Q Do you recall reviewing some documents 

describing visits to the United States by some British 
scientists at various times? 

A Yes. 

Q And do you have 433 on the system. Dale? 

Thank you. 

Is this one of the trip reports you reviewed 
from British scientists who visited the American 
industry? 

A Yes. 

Q And this one is visit to U.S. September, 

October 1964? 

A That's what it says, yes. 

Q Dale, can you find Bates number ends in 7270. 

I will show you. 

MR. WEBB: What exhibit number do you have on 
the screen? 

MR. FERGUSON: The exhibit number? 433. 

MR. WEBB: 433. 

MR. FERGUSON: Yes. 

MR. WEBB: What page are you on? 

MR. FERGUSON: The Bates number ends in 7270. 

BY MR. FERGUSON: 

Q Dr. Solow, who was Mr. Bates, do you know? 

A I guess he invented the system that you folks 

use to label your documents and keep track of them, 
which seems miraculous to me. 

MR. WEBB: We just can't hear. 

THE WITNESS: I'm sorry. Am I not on? 

BY MR. FERGUSON: 

Q Invented some kind of rubber stamp that 

advances one number every time you stamp it? 

A Apparently. 

Q It says here Wakeham — Wakeham, again, is 

Dr. Wakeham of Philip Morris — had considerable 
praise for the research work done by Liggett & Myers 
through the A. D. Little Company. They had tested the 
carcinogenicity of different fractions of smoke as 
long ago as ten years while other companies were still 
arguing. Wakeham thought little of CTR's work and 
approach to the problem. 

Do you see that? 

A Yes. 


14 Q Did you see other descriptions of Dr. 

15 Wakeham's estimation of the work done by CTR? 

16 A Certainly. 
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Q Let's go to Exhibit 436, please. Dale. No, 

that is 439. I need 436. That's it. Thank you. 

This is another report on policy aspects of 
the smoking and health situation in the USA. And this 
is October 1964. You understand this to be another 
one of these British scientist's reports on trips to 
the United States? 

A Yes. 

Q And if we could go to page 18 of that, which 

ends in Bates number 9116, please? Do you see the 
reference up here at the top, it says only Liggett & 
Myers through A. D. Little? Second paragraph down. 

Only Liggett & Myers through A. D. Little 
Company have worked on smoke carcinogenesis? 

A Yes. 

Q And then it describes that. And at the end 

of that paragraph, down here in short — I am — in 
short, therefore, the U.S. cigarette manufacturers are 
not looking for means to reduce the long-term activity 
of cigarettes. 

What does that mean. Dr. Solow, long-term 
activity of cigarettes? 

A I interpret that to mean the biological 

activity of cigarettes. That is, the effect of 

tobacco smoke on the human being and on — and on 
disease. They are not doing research on the 
harmfulness of smoking. 

Q Except for Liggett? 

A Except for Liggett. To reduce the long-term 

harmfulness of smoking. 

Q Dale, can we see this next paragraph that 

says Council for Tobacco Research? Dr. H. B. 

Andervont of the National Cancer Institute, the editor 
of the institute's journal and a distinguished 

research worker, had recently been persuaded by Dr. C. 
C. Little, head of the CTR — 

A Yes. 

Q — to join the advisory board. He is the 

only person to accept an invitation to join the board 
in recent years. Dr. Andervont told GFT — do you 
understand that to be a Mr. Todd from British American 
Tobacco Company? 

A Yes, I believe he is one of the scientists. 

Q — that he had expected CTR to be seeking a 

safer cigarette, as he described it, as a matter of 
first priority. As we know, CTR supports only 
fundamental research of little relevance to present 
day problems. 

Do you understand that to be BATCO's 
impression of what CTR was doing? 

A Yes 

Q Thanks, Dale. Would you bring up 641, 

please. And I am going to look at the paragraph at 
the bottom here that starts the question of 
orientation. Dale. That's a Brown & Williamson 
document, January 19, 1968. Let's see what we've got 
here. 

The question of orientation provoked from 
Janet Brown — again, that is a lawyer for — 

A American Tobacco, I believe. 
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2 Q — a well reasoned argument in defense of the 

3 long established policy of CTR, carried out through 

4 SAB — is that Scientific Advisory Board? 

5 A Yes. 

6 Q — to research the disease, as opposed to 

7 researching the questions more directly related to 

8 tobacco. With apologies to Janet, if I misstate her 

9 position, the argument seems to be that by operating 

10 primarily in the field of research of the disease we 

11 do at least two useful things. And can you bring up 

12 those two useful things. Dale? 

13 First, we maintain the position that the 

14 existing evidence of a relationship between the use of 

15 tobacco and health is inadequate to justify research 

16 more closely related to tobacco, and secondly, that 

17 the study of the disease keeps constantly alive the 

18 argument that, until basic knowledge of the disease 

19 itself is further advanced, it is scientifically 

20 inappropriate to devote the major effort to tobacco. 

21 And that is, as you understand it, the 

22 position of Brown & Williamson with regard to CTR's 

23 research, research the disease and not the cause? 

24 A That's a Brown & Williamson person restating, 

25 apparently approvingly, Janet Brown's view as well. 
04099 

1 It is what the Brown & Williamson person thinks is a 

2 well reasoned argument of that policy, that strategy 

3 that CTR took. 

4 Q I will try and wrap up in a few minutes with 

5 you. Doctor. Let's look at 912, please. This is to 

6 Mr. J. F. Cullman, III, from H. Wakeham. I guess this 

7 is Helmut Wakeham again, right? 

8 A Yes. 

9 Q December 8, 1970. Best program for CTR. And 

10 I would like to bring out. Dale, the paragraph that is 

11 numbered 2 there. 

12 It has been stated that CTR is a program to 

13 find out the truth about smoking and health. What is 

14 truth to one is false to another. CTR and the 

15 industry have publicly and frequently denied what 

16 others find as truth. 

17 Let's face it. We are interested in evidence 

18 which we believe denies the allegation that cigarette 

19 smoking causes disease. If the CTR program is aimed 

20 in this direction, it is in effect trying to prove the 

21 negative, that cigarette smoking does not cause 

22 disease. Both lawyers and scientists will agree that 

23 this task is extremely difficult, if not impossible. 

24 Did you form an opinion as to whether Dr. 

25 Wakeham in memos to his superiors at Philip Morris was 
04100 

1 of the opinion himself that CTR performed valuable 

2 research to the industry? 

3 MR. WEBB: I object to the form of the 

4 question — I object as speculation. 

5 THE COURT: Sustained. 

6 MR. FERGUSON: I withdraw the question. 

7 BY MR. FERGUSON: 

8 Q Let's put up another exhibit from Philip 

9 Morris. Let's look at — let's put this up so the 

10 jury can't see it. 

11 This has been designated, your Honor, but I 

12 don't believe we have a ruling yet. And it is Exhibit 
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1635? 


13 

14 MR. WEBB: Your Honor, this was one that was 

15 submitted to us last night by counsel to be used with 

16 this witness. It had not been earlier designated. 

17 And I don't want to make an argument in front of the 

18 jury, but I object to using this document. I can 

19 explain to the Court why. It is also not in evidence. 

20 THE COURT: Well, it is time for the 

21 afternoon break anyway. Let's go ahead and take the 

22 break. 

23 (At this time a short break was taken.) 

24 THE COURT: Please sit down. 

25 Mr. Ferguson, the bailiff just informed me 
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1 see that? 

2 A Yes. 

3 Q Do you know who T. S. Osdene was, or is? 

4 A Yes. He is a scientist — I believe a Philip 

5 Morris scientist. 

6 Q Dr. Osdene says, I was amazed at the — I 

7 will have to make this a little smaller so we can read 

8 it. 

9 I was amazed at the trend that the CTR work 

10 is taking. For openers. Dr. Donald H. Ford, a new 

11 staff member, make the following quotes. Opiates and 

12 nicotine may be similar in action. We accept the fact 

13 that nicotine is habituating. There is a relationship 

14 between nicotine and the opiates. It continues. And 

15 Dr. Osdene concludes by saying it is my strong feeling 

16 that with the progress that has been claimed we are in 

17 the process of digging our own grave. I believe that 

18 the program as set up has the potential of great 

19 damage to the industry. And I strongly urge that the 

20 whole relationship of our company to CTR be carefully 

21 reviewed. I am very much afraid that the direction of 

22 the work taken by CTR is totally detrimental to our 

23 position and undermines the public posture we have 


that the jury is at least at times having trouble 
reading some of the documents. So you might try to 
blow them up even more. 

MR. LUVERA: Good. At least somebody else is 
having trouble besides me. 

MR. FERGUSON: We will get Mr. Luvera a great 
big magnifying glass. 

Would you turn on the ELMO for me, please. 

Dale? 

BY MR. FERGUSON: 

Q The Philip Morris USA interoffice 

correspondence, to Mr. C.H. Goldsmith from R.B. 
Seligman, November 30, 1977, subject: Council for 
Tobacco Research Program, CTR. 

Have you seen this before. Dr. Solow? 

A Yes. 

Q This is November 30th, 1977? 

A Yes. 

JUROR: Number, please? 

MR. FERGUSON: Thank you. 1635. 

BY MR. FERGUSON: 

Q Mr. Seligman states, as you will see when you 

read Tom's memo, he is very disturbed with the trends 
that are developing in the CTR program. 

And Tom is apparently T. S. Osdene. Do you 


http://legacy.library.ucsf&du/tid/diittfl07&?©^rilifidustrydocuments.ucsf.edu/docs/hkgl0001 



24 taken to outsiders. 

25 Do you see that? 

04103 

1 A Yes. 

2 Q And Dr. Osdene was concerned that some new 

3 CTR employees were getting on the trail of tobacco and 

4 health; is that right? 

5 A It appears — he appears to be concerned that 

6 CTR is beginning to do research that draws a link 

7 between tobacco smoking and health, yes. 

8 Q Let's look at Exhibit 1864. This is our 

9 friend Dr. Osdene again, November 13 — November 13, 

10 1978. 

11 And I can't read a word. Dale. Can you make 

12 it larger? 

13 MR. LUVERA: That's because the ELMO isn't 

14 on. He has it on the screen. 

15 MR. FERGUSON: Why didn't you let me go on 

16 for a while? 

17 BY MR. FERGUSON: 

18 Q Dr. Osdene recommends here, after twenty-five 

19 years of existence CTR, as originally structured, may 

20 have outlived its usefulness. And then he makes some 

21 recommendations for restructuring. 

22 Two here, he says, CTR should be controlled 

23 legally and scientifically by representatives of the 

24 industry. Implicit in the above, the SAB, Scientific 

25 Advisory Board, should be constituted with a majority 

04104 

1 of industry members. Several outside members, but not 

2 a majority, should be nominated to the SAB. These 

3 members should not have access to CTR funding. 

4 Let's go to the third page of this document. 

5 This is Dr. Osdene's recommendation on the subjects 

6 for CTR to avoid, is that correct? 

7 A Yes. 

8 Q Dr. Osdene believes CTR should avoid new 

9 tests for carcinogenicity, is that correct? 

10 A Yes. 

11 Q Dr. Osdene believes that CTR should not 

12 attempt to relate human disease to smoking, is that 

13 correct? 

14 A That's correct. 

15 Q And he believes that CTR should avoid 

16 conducting experiments which require large doses of 

17 carcinogens to show, it says additive — and I guess 

18 that should be addictive — effect of smoking, is that 

19 right? 

20 A Yes. All — I am not sure he means additive 

21 for addictive. 

22 MR. SCHIFFERMAN: I will object to counsel 

23 trying to misread. It mischaracterizes the evidence. 

24 MR. FERGUSON: It says additive. We will 

25 leave it at that. 

04105 

1 MR. SCHIFFERMAN: Thank you. 

2 MR. FERGUSON: You are welcome. 

3 BY MR. FERGUSON: 

4 Q At least in Dr. Osdene's view CTR should not 

5 be conducting research on smoking? 

6 A Yes. 

7 Q By the way, Mr. Schifferman speaking up 

8 reminds me, we sort of left Lorillard, we cut them out 
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of the herd and we left them out there. 

You described Lorillard as acting kind of as 
a maverick in a competitive fashion, as I recall? 

A Along some dimensions anyhow, yes. 

Q Did, in your opinion, Lorillard at some point 

rejoin the four arrangements that you described for 
the jury and wrote on the tear sheet? 

A Yes. I have seen no evidence that Lorillard 

formally withdrew from the cartel. 

Q Okay. And do you have an opinion as to 

whether Lorillard is at the present time a member of 
the cartel that you described for the jury? 

A Yes. 

Q What is your opinion? 

A As I say, I have seen no indication they have 

withdrawn. I believe that they are still a member of 
the cartel. Certainly in some episodes along some 

dimensions they pushed the limits, yes. 

Q Could you turn the ELMO back on and this time 

leave it on, please? I hope this shows up well. This 
is my copy. 

Defense Demonstrative Exhibit 5023, CTR 
research grants and contracts, 1954 to 1997. 

Do you remember this document? 

A Yes, I do. 

Q It says that CTR funded 284 million dollars 

to fund research? 

A Yes. 

Q And it refers to a number of scientific 

research projects there. And do you recall Mr. Webb 
showing you three demonstrative exhibits, 5210, -11 
and -12 that describe some studies that CTR had done 
where the results had been published? 

A Yes. 

Q How many studies do you recall were shown on 

those exhibits? 

A Somewhere between fifteen and twenty, 

roughly. 

Q Fifteen and twenty of 6300 scientific 

publications? 

A Yes. 

Q What percentage does that represent of the 

CTR scientific publications? 

A You are not going to make me do this in my 

head. 

Q You can if you like. 

A You never told me how to turn it on. 

Q If you push the button that says on — 

A Okay. If it is twenty, that's three-tenths 

of one percent of the 6300 scientific publications. 

Q Three-tenths of one percent over forty-three 

years of the CTR scientific publications based on what 
you have seen so far — 

A Yes. 

Q — related to smoking and health? 

A Yes. 

Q Mr. Webb asked you about the fifteen or 

twenty hours you spent working prior to preparing your 
disclosure statement. 

Do you recall that? 

A Yes. 
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Q Have you looked at anything or done any work 

since your disclosure statement? 

A Yes. And since that time I wrote that my — 

my opinions at that point, I have reviewed boxes and 
boxes of documents, spent — I don't know exactly how 
many hours, but I would say roughly one hundred and 

seventy to two hundred total hours reviewing 
materials, reading depositions and transcripts and 
economics materials and all sorts of stuff. 

Q Mr. Webb asked if you had looked at 

information that showed the other side, the industry's 
side in an effort to be fair. 

Do you recall that? 

A Yes. 

Q What — did you look at anything to get an 

understanding of the industry's side of this dispute? 

A Certainly. 

Q What did you look at? 

A Well, I read the cross-examination of Adam 

Jaffe, who is the professor who testified on behalf of 
the State of Minnesota in a similar trial, I read the 
trial transcript — direct testimony of Dr. Scheffman, 
who was the economist that the defendants called in 
the Minnesota case, and who I believe they are going 
to call in this case as well. I asked for, received, 
and read depositions by industry scientists and 
industry executives. So a variety of things to 
understand what the other side's view of the matter 
was. 

Q Did you read the defendants' 

cross-examinations of the late Dr. Walter Adams in 

this case and the Texas case? 

A I believe I read his deposition. 

Q And that was conducted by the defendants? 

A Yes. 

Q Is it accurate, you believe, to say that you 

have an understanding of the other side of the story 
in this case? 

A I certainly have more of an understanding of 

the positions that the other side has raised in a 
variety of settings, yes. Some of them I agree with, 
some of them I don't. But I certainly understand 
them. 

Q Let's talk about Mr. Webb's discussion with 

you of fairness. Did Mr. Webb show you any of the 
documents during his cross-examination where his 
client, and in some other cases other defendants, 
explicitly referred to gentleman's agreements in the 
cigarette industry? 

A No. 

Q Is there anything in the documents that he 

did show that has — to you that has changed your 
opinion with regard to whether the cigarette cartel in 
the United States acted collusively? 

A No. 

Q Is it unusual, in your experience as an 

economist who's consulted on antitrust litigation, to 
find documents which explicitly describe agreements of 
a noncompetitive nature between competitors? 

A Yes, I think that is a highly unusual thing 
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to find. 


6 MR. FERGUSON: That is all I have, your 

7 Honor. 

8 Thank you. Dr. Solow. 

9 RECROSS EXAMINATION 

10 BY MR. WEBB: 

11 Q Doctor, I know you want to leave. I will try 

12 to make my questions short. 

13 A Thank you. 

14 Q And I will do everything I can to accommodate 

15 that. I do have a few things I want to raise. Let me 

16 start with a couple of things that you indicated. 

17 You told the jury — let me show you the 

18 document. Maybe it will make it easier for the jury 

19 to understand my question. 

20 You told the jury that — this is a document 

21 that Mr. Ferguson showed you on his original 

22 examination and again on his redirect examination 

23 called the doctor letter. 

24 Do you know the doctor letter? 

25 A The dear doctor letter I refer to it as, yes. 

04111 

1 Q This is the doctor letter that you told the 

2 jury that after — let's go in. I will get this 

3 focused. 

4 This is a letter that was sent to doctors by 

5 U.S. Tobacco, is that correct? 

6 A That's my understanding, yes. 

7 Q And it is dated June 10th, 1957. 

8 Do you see that? 

9 A Yes. 

10 Q Do you see the date on the letter? 

11 A Yes. 

12 Q June 10, 1957? 

13 A Yes. 

14 Q I want you to focus on that date, because you 

15 told the jury just a few minutes ago that after this 

16 letter was written, that the TIRC, the Tobacco 

17 Industry Research Committee, you said reined in and 

18 stopped this type of conduct from occurring by U.S. 

19 Tobacco? 

20 A I think that is a mischaracterization of my 

21 testimony. 

22 Q Didn't you just tell the jury that ten 

23 minutes ago? 

24 A No. I think what I said was Philip Morris 

25 tried to use the TIRC to rein in this behavior. 

04112 

1 Q You didn't just tell the jury that TIRC then 

2 reined in U.S. Tobacco? 

3 A If I said that, I misspoke. I think I — and 

4 what I think I have said consistently is that Philip 

5 Morris tried to use the TIRC to rein in U.S. Tobacco. 

6 Q Just so the jury understands, the truth is 

7 that you contend when there is a collusive agreement, 

8 and when one of the so-called members violates the 

9 agreement somebody has to go out and enforce that 

10 agreement, is that right? 

11 A If the agreement — members believes if 

12 collusive agreements are to be successful the members 

13 of the agreement have to be able to police the members 

14 against cheating, because there is always an incentive 

15 to cheat. The better able you are to police the 
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agreement, the more successful the agreement will be. 

Q And if it turns out — strike — 

And so the job, then, is that if you can't 
police it, you don't have any agreement? 

A No, that is not true. At least as an 

economist I would say if you can't police it well, it 
is not going to be very successful. 

Q Although it also could be if the conduct is 

still going on, maybe there wasn't an agreement in the 
first place? Is that a possibility to an economist? 

A If there is direct evidence of the agreement 

and attempts enforce it that are not successful, I 
would characterize that as an attempt to collude that 
wasn't very successful, rather than the lack of an 
agreement altogether, that, for example in price 
fixing agreements it is common to see cheating on that 
agreement. And often price fixing agreements aren't 
very successful. Sometimes they are, sometimes they 
aren't. 

The ability to make them successful depends 
on your ability to enforce them. But if you have 
direct evidence that the agreement was there and 
enforcement was tried, I would characterize that as an 
unsuccessful collusive agreement, rather than the lack 
of one. 

Q Let's take this as one little small example 

of all the little pieces to your big puzzle here. 
Doctor. 

Did you find any evidence that U.S. Tobacco 
was in any way reined in or controlled by this 
so-called cartel after the date of this letter, June 
10, 1957? Do you see any evidence of that? 

A I have not seen any evidence that this 

episode with the dear doctor letter stopped or that it 
continued. What we see is the letter being sent by 

Philip Morris to the — from the CEO of Philip Morris 
to the president of the TIRC, saying that this makes a 
mockery of industry cooperation, or language to that 
effect, this goes against what we have been trying to 
achieve in this industry over the last four years. It 
is bad enough when Reader's Digest does this, but for 
a respected firm to make these sorts of claims against 
other firms and so forth, and it seems quite clear on 
the face of it to me that that was an attempt to 
enforce the agreement. Whether it was successful in 
enforcing it, I am not sure. But it is certainly 
quite consistent with there being an agreement and an 
attempt to enforce it. 

Q Do you mind answering the question now? 

A I think I just did. 

Q Doctor, I simply asked you, did you see any 

evidence as to whether United States Tobacco was 
reined in as a result of what you say happened here? 

A I do not know for certain whether they 

stopped this advertising or not. I have not seen any 
evidence that they did or that they didn't. 

Q You — did you actually look — did you see 

U.S. Tobacco — strike the question. 

Doctor, did you look at evidence to see 
whether or not after this date — after June 10th, 
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1 1957, did U.S. Tobacco continue to aggressively 

2 advertise and market this cigarette. King Sano, as 

3 this very low tar, low-nicotine cigarette? Did you 

4 look for that type of evidence to see if you were 

5 right or if you were wrong about the policing 

6 agreement? 

7 A The policing agreement is — is with respect 

8 to the letter to doctors, not to advertising 

9 generally. But no, I had not seen that. 

10 Q No, I'm sorry, you told this jury that this 

11 was like an advertisement, did you not, on your direct 

12 examination? 

13 A I believe it is a form of advertising. 

14 That's a narrow form of advertising. 

15 Q All I am asking you is, in order to determine 

16 whether your economic theories are right or whether 

17 they are wrong, would you try to go out and find out 

18 by looking to see whether U.S. Tobacco in fact was 

19 reined in and policed because of what you say happened 

20 here? 

21 A I would like to know, and I have asked, in 

22 fact, whether there was any evidence that U.S. Tobacco 

23 continued to send the dear doctor letter. I have seen 

24 no evidence that they continued to send the dear 

25 doctor letter or that they didn't continue to send the 

04116 

1 dear doctor letter. 

2 Q Did you look at their advertisements after 

3 this date, when they are advertising to millions of 

4 people, did you see if they were reined in? 

5 A I think you are mischaracterizing my 

6 statement about what was being reined in. 

7 Q Doctor, did you look at U.S. Tobacco's 

8 advertisements after this date? 


9 

A 

I have seen some of them, yes. 

10 

Q 

Let's show the jury some of them. 

11 

A 

Okay. 

12 

Q 

Let's see, the date was June 10, 1957. 

13 


Do you have that date in your mind? 

14 

A 

Yes. 

15 

Q 

Let's look at — this is Time magazine. And 

16 

I will 

show you the ad. It is Time magazine. Do you 

17 

see it 

is Time magazine? 

18 

A 

Yes . 

19 

Q 

This is Exhibit 176. I will go into the ad 

20 

inside 

And the first thing we will do is we will try 

21 

to figure out what the date on this document is, if it 

22 

is after June 10th, 1957. 

23 


Can you see that date there? 

24 

A 

Yes. 

25 

Q 

Does that appear to say — that is a year 

04117 



1 

later. 

June 14th, 1958? 

2 

A 

Yes. 

3 

Q 

Is that right? 

4 

A 

Yes . 

5 


MR. WEBB: I'm sorry. July. I apologize. 

6 

It is 

late. We will get all of us out of here. 

7 

Doctor 

. 

8 

BY MR. 

WEBB: 

9 

Q 

Do you see the date, July 14, 1958? 

10 

A 

Yes. 

11 

Q 

That is obviously about a year later? 
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A Yes. 

Q And let's see how well reined in U.S. — this 

is advertising this U.S. Tobacco cigarette, is that 
correct? 

A Yes. 

Q It says here that in every comparison of 

cigarettes, old or new filter or nonfilter, only King 
Sano smokers get less nicotine, lower tar content and 
new, full tobacco goodness, because only King Sano 
tackles the problem where it counts, in the tobacco 
itself. 

Do you see that, sir? 

A Yes. 

Q And the ad goes on to tout how they do it, is 

that correct? 

A Yes. 

Q Let's go down here, see if we can zoom in on 

that a little better down here. 

It says, more than 20 million people now know 
the good news. King Sano alone reduces the nicotine 
and tars so completely and captures the goodness of 
finest tobacco taste. 

Do you see that, sir? 

A Yes. 

Q And then they actually advertise how low in 

tar and nicotine, do they not? 

A Yes. 

Q Would that appear to you, if there was any 

policing done U.S. Tobacco wasn't policed very well? 

A I tried to make it clear that I believed the 

policing attempt was with regard to the dear doctor 
letter. This is not a dear doctor letter. They 
certainly continued to run this kind of advertisement 
to some extent, yes. 

Q Actually on direct examination you were 

trying to explain to the jury why the dear doctor 

letter was very similar to an advertisement, were you 
not? 

A Yes. 

Q And so — strike the question. 

By the way, did you look for — is this the 
only one that I showed you? 

A I am not aware — 

Q Let's look at one more. This is Exhibit 

WX186. This is Newsweek. Do you — can you see that 
is Newsweek? 

A Yes. 

Q The date is June 23rd, 1958. So this is 

about a year after the dear doctor letter, right? 

A Yes. 

Q Let's see what U.S. Tobacco is saying in 

Newsweek. 

All cigarettes claiming low tar, low nicotine 
and tar content, only one can be best. Look at the 
facts. You get sixty-one percent less nicotine from 
King Sano than from any other cigarette you can buy. 
Less tars, too. 

Do you see that? 

A Yes. 

Q If Philip Morris was trying to police U.S. 

Tobacco, it didn't do a very good job, did it? 
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A It — they certainly were not able to stop 

this kind of advertising. 

Q Do you think it is possible there never was 

an agreement in the first place? 

A No. I think the evidence clearly suggests 

the opposite. 

Q Result, the total best performance in the 

reduction of nicotine and tar. See if it isn't worth 
a few cents more to know you are cutting down, way 
down on nicotine and tar. 

Do you see that? 

A Yes. 

Q Now, just a moment ago you did a mathematical 

calculation. And maybe I didn't understand what the 
purpose of it was, so I just want to ask you a few 
questions. I had shown you a demonstrative — some 
demonstrative exhibits that had about twenty CTR 
studies on it. I can get them back out if you want, 
the ones that showed that CTR grantees had done 
research in connecting smoking to disease. 

Do you remember those charts? 

A Yes. 

Q And you apparently counted them up, and there 

were about fifteen or twenty, according to your 
testimony? 

A Fifteen or twenty that you showed me, yes. 

Q And then you took the other chart, which said 

there was a total in the last forty-three years of 

1,395 CTR research projects? 

A No. 

Q Okay. What were you comparing it to? 

A I believe it was the 6,300 published studies. 

Q Okay. You are comparing the 6,300 studies? 

A Yes. 

Q Was the reason you compared the twenty to the 

6,300 sum is you were trying to suggest to the jury 
that it was only twenty of those studies that had any 
meaning whatsoever? 

MR. FERGUSON: Objection. Argumentative. 

THE COURT: Sustained. 

BY MR. WEBB: 

Q Doctor, let me ask you, you weren't 

suggesting to the jury, were you — strike the 
question. 

You told us yesterday that you had never read 
any of the CTR studies, is that correct? 

A That's correct. 

Q None of them? 

A Actually I have been reading through this one 

since you have given it to me, just to find out if I 
can understand it. No, I have not read the CTR 
studies — 

Q At least prior to yesterday to prepare to 

offer opinions to this jury you had read none? 

A No. 

Q So when you did that mathematical 

calculation, and it came out to what? 

A Roughly did. 

Q Three-tenths of one percent? 

A Three-tenths of one percent. 
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Q Were you suggesting to the jury that you were 

familiar with the — with those 6,000 publications and 
that only three-tenths of one percent had any 
significance or meaning? 

A No, I wasn't suggesting that at all. 

Q Because you don't know, do you? 

A No, I think you are mischaracterizing what I 

said, not because I don't know. 

Q What is the significance of three-tenths of 

one percent that you just went to the trouble to 
calculate for this jury? 

A You said that they have no significance 

whatsoever. And I am convinced — I am willing to 
entertain the notion that the CTR studies have some 
significance, for example, to understanding the 
disease rather than the link between smoking and the 
disease. You showed me so far, I believe, sixteen, 
but I put it at twenty because I wasn't exactly 

certain, studies that appear to have a link between 
smoking and the disease. 

And at least on the basis of that I was asked 
how many of those — I was asked to calculate what 
proportion of the 6300 those twenty that I have seen 
represented. So I answered the question. 

Q So what was the significance — my only 

question — in your opinion, what is the significance 
of the three-tenths of one percent? What are you 
trying to communicate to us? 

A I am simply answering the question. I think 

it indicates that at least so far as what I have seen 
a relatively small proportion of the studies are 
linked — link smoking and cancer. It is not to say 
that CTR studies aren't good science or that they 
aren't significant along some dimension. But I was 
asked how many had I seen, and what percentage of the 
total that was, and I answered that question. 

Q Are you saying out of the 6,000 publications 

only sixteen connect smoking to disease? 

A I am not aware of how many connect smoking to 

disease. I was asked of the ones you showed me how 
many were there. 

Q So you don't know? 

A I don't know the total for certain, no. 

Q For certain. Do you have any idea? 

A No. It seems to me if you multiply it by a 

factor of ten you get three percent, which seems like 
a fairly small number. 

Q Do you know? 

A No, I don't know for certain. We do know 

from the documents we have seen what industry people 
felt the value of CTR's research was. 

Q I'm sorry. Out of the 6,000 publications do 

you know how many of those publications actually dealt 
directly with smoking and disease? 

A No. 

MR. FERGUSON: Asked and answered. 

THE COURT: Overruled. 

THE WITNESS: No. 

BY MR. WEBB: 

Q Thank you. Now, let me move to another 

subject. Well, I will stick with that topic of CTR 
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for a moment. You actually just showed an interesting 
— Mr. Ferguson showed you a very interesting document 
that I am going to reshow you, which was a document 
actually authored by a scientist from the company I 
represent, Philip Morris. This is state Exhibit 1635 
that you were just shown by Mr. Ferguson, which I want 
to talk to you about, because I think it ties into a 

point I was trying to make to you yesterday. 

This is the first page of the document. And 
what this document tells us, this is a memo to a Mr. 
Goldsmith by Mr. Seligman. Those are people from 
Philip Morris, is that correct? 

A That's my understanding, yes. 

Q And if we read the first paragraph here, it 

says on November 22nd, 1997 (sic) Tom Osdene — Tom 
Osdene was a research scientist at Philip Morris? 

A That's my understanding. 

Q Tom Osdene represented Philip Morris at a 

review session. In addition to his interim report, 

Tom wrote a memo to me — commented about what he 
heard. A copy of this personal and confidential memo 
is attached. As you will see when you read Tom's 
memo, he was very disturbed with the trends that are 
developing in the CTR program. And he says I would 
like to call this to your attention. 

Do you see that? 

A Yes. 

Q And the memo that was just shown you, Mr. 

Osdene apparently had gone to a CTR meeting — CTR 
program review session and found out that CTR was 
doing a great deal of meaningful research in the area 
of smoking and health, is that correct? 


A Apparently they were doing some research — I 

don't know whether I would characterize it as a great 
deal, but at least some research in the area of 
smoking and health. This is apparently something he 
was concerned about, disturbed about. 

Q Because your theory — you told the jury CTR 

was a public relations front that was never to get — 
your term was — at the truth of the smoking and 
health issues, is that correct? 

A Yes. As Dr. Wakeham said they were 

interested in information that helps to deny a link 
between smoking and cancer. 

Q What Osdene was upset about, he thought the 

CTR research was too good? 

A He thought it was beginning to make — it was 

beginning to link smoking and health, yes. 

Q That doesn't help your theory very much, does 

it? 


A No, I disagree entirely. 

Q Well, first of all, Mr. Osdene, who is at my 

client, Philip Morris, feels that CTR's doing too good 
a job? 

A I wouldn't put it quite that way. I think 

what Mr. Osdene feels is they are beginning to tread 
into dangerous territory, and that is something he 


finds disturbing. 

Q But that is not being a PR front then for Mr. 

Osdene's company, is it? 
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A That's right. The exception — there is a 

purpose to CTR, and they seem to be slipping away from 
that. And Mr. Osdene is concerned that they are 
slipping away from that. And he wants to get back to 
the purpose of CTR, which is to stay away from these 
sorts of issues. 

Q And the fact that Tom Osdene felt that way 

did not affect the operations of CTR at all, did it, 
sir? 

A I don't know that for a fact. 

Q Have you studied what happened to CTR after 

this date? 

MR. FERGUSON: Your Honor, he was still 
answering. 

THE COURT: Did you have more to say? 

THE WITNESS: Yes. 

THE COURT: Go ahead. 

THE WITNESS: I will say, over time the 
evidence, from reading the company's documents about 
the opinion of people and CTR's, that they did not do 
the right — the sort of research they said they would 
be doing in the Frank Statement. I don't know what 

role Osdene's view had in that. 

BY MR. WEBB: 

Q You have no evidence — let me ask you, have 

you reviewed any evidence that would indicate to you 
that Tom Osdene — Tom Osdene's views had any impact 
on the structure or operation of CTR? 

A I don't know for a fact — no, I don't know 

for a fact what Tom Osdene's views on the structure or 
operation of CTR was. He was apparently an important 
scientist at Philip Morris. 

Q So the fact — strike the question. 

Now, let me just ask you, do economists 
believe that reality is more important than 
perception? 

A That's a very broad question. In some 

instances perceptions are important. For example, the 
perception that one product is better than another is 
important to consumers. It is — it is a very broad 
question. 

Q If there was a perception there was collusion 

in a marketplace, is that more important than whether 
or not in reality there was actual collusion? 

A I think what one would look at is the 

evidence. 

Q And what if the evidence established that it 

was only a perception and there was no actual 
collusion? 

A I think if the evidence establishes that 

there is no collusion then the evidence establishes 
that there is no collusion. If the evidence 
establishes that there is collusion, then it 
establishes that there is collusion. 

Q Applying that to CTR, if there were British 

scientists across the big ocean that have a perception 
of CTR, is that more important than actually looking 
at what CTR really did on a day-to-day basis in 
reaching the opinions you have offered to this jury? 

A I think you would want to look at all the 

evidence with regards to CTR, not the opinion of a 
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scientist from Britain alone, but you would look at 
all the evidence. 

Q Do you think what CTR ultimately did is more 

important in reaching your opinions than what a 
British scientist thought CTR was doing? 

A I'm not sure I weigh simply the one piece 

against the other. I try to look at the totality of 
the evidence. 

Q If you were weighing the totality of the 

evidence, if you were looking at what a British 
scientist said in a document one day versus the actual 

research done by CTR in forty-three years, would you 
balance those equally in reaching the opinions that 
you offered to this jury? 

A They are two different pieces of evidence. 

Q And would you balance them equally? 

A No, not necessarily. 

Q Let me talk about palladium. You, in 

response to Mr. Ferguson's questions, indicated there 
are toxic substances that are already in cigarette 
smoke, is that correct, is that your understanding? 

A My understanding is that there are numerous 

toxic substances in cigarette smoke. 

Q My only question to you is, do you know of 

any cigarette product developed and put into the 
marketplace in the last forty-five years by any 
tobacco company that has actually added in a toxic 
substance that wasn't already in the smoke? 

A Not that I am aware of, no. 

Q Other than palladium? 

A It's not clear to me that the evidence 

suggests that palladium was added in a sufficient 
quantity to be toxic. 

Q I didn't ask you — strike the question. 

As far as Federal Trade Commission 
guidelines, guides are concerned — 


A Yes. 

Q Mr. Ferguson handed you that big, thick, 

black book that said CCH? 


A I don't think it was black, 

MR. FERGUSON: It's black. 
THE WITNESS: Is it black? 


but, yes. 

I thought it was 


tan. 
BY MR 
Q 
A 
Q 


WEBB: 

You remember the book? 

I remember the book, yes. 

And you read off to the jury that the FTC 
takes the position that those guides reflect its 
enforcement policies? 

A I think that language — enforcement 

attitude, I think is the language. 


Q 

A 

Q 

matter. 
A 

used. 


Its enforcement attitude? 

Yes. 

That is different than policy? It doesn't 
Enforcement attitude? 

Enforcement attitude I think is the word 


Q Did they put anyone on notice that anyone who 

violates those guides runs the risk of FTC action? 

A Runs the risk of FTC adjudication, I believe 

is the term. 
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Q Adjudication, not action? 

A I believe that is the language. 

Q Adjudication is even stronger than an action? 

A No, it seems to me what it is saying there, 

what it is saying there, if you violate those guides 
you run the risk that the FTC will challenge you. And 
then there is a court like or court type proceeding in 
which you get to say your side of the story and the 
FTC gets to say their side of the story, and whoever 
meets the standards that are used in that proceeding 
wins . 

Q But you are not suggesting to the jury, are 

you, sir, that a company, for example, would have to 
actually challenge the FTC guides or else be in 
collusion with each other on advertising? 

MR. FERGUSON: I don't understand the 
question. I object. 

THE WITNESS: I don't understand the 

question. 

THE COURT: I'm sorry. Could you rephrase? 

MR. WEBB: I will. 

BY MR. WEBB: 

Q Are you suggesting to the jury that if a 

tobacco company doesn't run ads, that walk right up to 
the fence — strike the question. 

If a tobacco company runs an ad that it knows 
is in violation of the guides, that it should do that, 
and if it doesn't do that, then it is in collusive 
agreement with other tobacco companies? 

A I — I don't think I would agree with that 

proposition, no. 

Q In fact, those guides, you told the jury, 

they had never been amended or changed, at least as of 
the current date? 

A The 1955 guides were amended, but those 

guides as we read them, have not been amended since 
then. And the language that you cited to me has not 
been amended. 

Q Paragraphs 1 and 3? 

A 1, 2 and 3. 

Q Have not been amended? 

A Correct. 

Q Now, that is not the tobacco companies' 

fault, is it? 

A No. 

Q Now, you showed the jury a Hill and Knowlton 

document, if I can find it here. You showed this 
document just a minute ago. This is State Exhibit 
5341. You showed this document to the jury when Mr. 
Ferguson was asking you questions. And this is the 


front page. 

Do you recall this document, sir? 

A Yes. 

Q And then you referred to a page in the back 

which is headed Some Things To Do. Do you recall 
that? 

A Yes. 

Q And then you showed the jury paragraph 5, 

which I will zoom in on here. 

A Yes. 
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Q Do you remember that? 

A Yes. 

Q Calling that to the jury's attention? 

A Yes. 

Q And then you went down and showed the jury 

paragraph 9. 

Do you see that? 

A Yes. 

Q And let's just look at paragraph 9. It says 

develop some understanding with companies that, on 
this problem, none is going to seek a competitive 
advantage by inferring to its public that its product 
is less risky than others. 

Do you see that? 

A Yes. 

Q Now, you told the jury that that reflected 

that the tobacco companies are concerned about 
advertising health claims, is that correct? 

A They are concerned about the effects that 

their health advertising was having on the marketplace 
as a whole, yes. 

Q Doctor, that document you just showed the 

jury is not a tobacco company document, is it? 

A No. 

Q That does not represent a statement made by a 

tobacco company, does it. Doctor? 

A No. 

Q It is a document that if you look at the 

front page is prepared by Hill and Knowlton, is that 
correct? 

A Yes. 

Q Thank you. Doctor, you mentioned Japan. Mr. 

Ferguson asked you some questions about why Japan had 
never developed a safer cigarette. And you indicated 
that Japan Tobacco Company is a nationalized company, 
is that correct? 

A I think I used the word state monopoly, which 

is what I have seen in the documents, yes. 

Q I will use your term, state monopoly. 

A Yes. 

Q Owned by the government? 

A Yes, it is a monopoly, in that there aren't 

other competitors. 

Q Just so I understand. Don't you think if the 

government of Japan, as the owner of that company, 
could develop a safer product that might cause less 
disease or save the lives of Japanese people, that it 
would not do that? 

A I think they might well. 

Q Actually the Japanese have a long reputation 

of trying to engage in innovative conduct to develop 
new products, is that fair to say? 

A Japanese companies certainly have a long — 

actually you have to be a little careful. I don't 
want to characterize all Japanese companies and all 
innovations. For example, many of the products the 
Japanese companies produce were innovated by the 
United States or by American companies and the 
Japanese adopted them and found ways to make them 
cheaper and mass produce them. Take VCRs, for 
example, which was a product that was innovated by an 


http://legacy.library.ucsf&du/tid/diittfl07&?©^rilifidustrydocuments.ucsf.edu/docs/hkgl0001 



22 

23 

24 

25 

04137 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04138 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04139 

1 

2 

3 

4 

5 

6 


American company, but ultimately we lost that industry 
to the Japanese. So I guess I don't want to try to 
characterize all of the Japanese industry, no. 

Q Are you suggesting that because the Japan 

Tobacco Company has not developed a safer cigarette, 
and because it is owned by the nation of Japan — is 
the nation of Japan in this cartel? Should we put 
them on the wheel? 

A No, not necessarily. 

Q But they may be in this collusive agreement? 

A I have seen no evidence to suggest that the 

Japanese took a national tobacco monopoly as part of 
this cartel. 

Q I will go back to a document you went over 

with Mr. Ferguson. This document is 3071. This is a 
document dated November 7th, 1988, is that correct? 

A Yes. 

Q This is the document — I will go back. When 

the Premier product came into the marketplace Philip 
Morris went out and did some surveys or study to try 
to find out how consumers might receive the product, 
is that correct? 

A Apparently so, yes. 

Q By the way, it would appear to you, would it 

not, in looking at this document, that Philip Morris 
as a competitor in the marketplace was concerned about 
this product? 

A At least interested in it, yes. 

Q Actually in a very competitive market you 

would expect one competitor to want to find out what the 
other competitor is up to you, is that correct? 

A Actually not necessarily. I'm not sure I 

necessarily agree with that statement. For example, 
in the market for wheat I don't expect to see one 
competitor being very interested in one what any other 
competitor — 

Q I want to try to get through this. Doctor. 

In the tobacco industry, with the nature of the 
competition, the fact that Philip Morris was concerned 
that RJR may have come up with a superior product that 
would be successful in the marketplace, is there 
anything wrong with Philip Morris as a competitor in 
trying to check out how receptive consumers will be to 
that product? 

A No, I would characterize Philip Morris and 

RJR as being oligopolistic rivals, rivals in a tightly 
concentrated market. And I would say, no, there is 
nothing wrong — in fact, we expect rivals in a 
concentrated market to be taking account of each 
other's behavior and reacting strategically to it, 
unless they are colluding, of course. 

Q Well, that's what I want to get to. Because 

you actually referred to this language here in the 
document where Philip Morris expressed a view that 

Philip Morris didn't think RJR's advertising of 
Premier was effective. Or it says ineffective? 

A That's what it says, yes. 

Q The point of your testimony. Doctor, is not 

the — the issue is not whether R.J. Reynolds's 
advertising is ineffective, the question is whether or 
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7 not it's advertising is a result of a collusive 

8 agreement, is that correct? 

9 A I'm not sure I follow you. 

10 Q I am just asking you, if somebody runs an ad 

11 that is ineffective, does that mean they are in 

12 collusion with someone else? 

13 A Not in and of itself, no. 

14 Q So if you are going to criticize Premier and 

15 its advertising, is it your view that Philip Morris 

16 should have been upset with RJR because it was running 

17 health ads? 

18 MR. FERGUSON: Objection. Argumentative. 

19 THE COURT: Overruled. 

20 THE WITNESS: If it felt that they were 

21 running health ads, then I think they should be upset 

22 about that if they had an agreement. As I recall, I 

23 don't see anything in this that says they were running 

24 health ads. 

25 BY MR. WEBB: 

04140 

1 Q Mr. Kaczynski took you through, all morning, 

2 almost every public health agency in this country that 

3 they were running health ads? 

4 A That's what the health agencies felt, yes. 

5 Q And the government thought that? Surgeon 

6 General Koop? 

7 A Yes, Surgeon General Koop also felt that, 

8 yes. 

9 Q Do you see anything in this document that 

10 Philip Morris in any way is complaining or in any way 

11 suggesting that it's upset with what RJR is doing 

12 because of a collusive agreement and running health 

13 ads? Did you see any indication of that at all? 

14 A Not in this document, no. 

15 Q What about any other document in the world? 

16 Have you seen any piece of evidence that showed you 

17 that Philip Morris was ever upset with RJR and the 

18 marketing of Premier because it was running health 

19 ads? 

20 A No. 

21 Q Thank you. Do you think it is possible that 

22 this collusive agreement is a figure of your economic 

23 imagination? 

24 MR. FERGUSON: Objection. Argumentative. 

25 THE COURT: Sustained. 

04141 

1 BY MR. WEBB: 

2 Q Doctor, how much are you being paid an hour? 

3 A I get paid $200 an hour for preparation and 

4 $250 an hour for testimony and depositions. 

5 Q And you worked about, did you say 200 hours? 

6 A I gave you an estimate of that, yes. 

7 Q So your total fee in connection with this 

8 proceeding and your preparation and testimony is 60 to 

9 80 thousand dollars? 

10 A No, that can't be right. That can't possibly 

11 be right. 

12 Q I don't want to misstate it. What is it, 

13 Doctor? Can you give me an estimate? 

14 A I can't fell you what the total is yet, 

15 because I haven't totaled it up and submitted a bill 

16 lately. It is not anywhere near 60 to 80 thousand 

17 dollars. If it were, my wife would be ecstatic. But 


http://legacy.library.ucsf&du/tid/diittfl07&?©^rilifidustrydocuments.ucsf.edu/docs/hkgl0001 



18 

19 

20 
21 
22 

23 

24 

25 

04142 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04143 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

04144 

1 

2 


that is simply not the case. 

Q I'm sorry. 200 hours, and your hourly rate 

is how much? 

A $200. 

Q So that would be $40,000 just at two hundred 

hours. And some of your hours are at a little higher? 

A A little higher, not much higher. The 200 

may have included testimony and depositions as well. 

I would have to sort it out. 40 is plausible, but 60 
to 80 is way above. 

MR. WEBB: Thank you. Doctor. 

MR. McCORMICK: Nothing further from Brown & 
Williamson. 

MR. SCHIFFERMAN: No questions. 

MR. KACZYNSKI: No questions. 

As a housekeeping matter, I would like to 
move into evidence my two charts from this morning as 
demonstrative exhibits next in order, the chart with 
public health government and public — and then the 
two-page chart of health claim. 

MR. FERGUSON: No objection, your Honor. No 

redirect. 

THE COURT: Admitted. Please step down. 

THE WITNESS: Thank you very much, your 

Honor. 

THE COURT: We will see you tomorrow morning. 

(Jury not present.) 

THE COURT: We need to talk about the timing 
of Professor Donaldson's testimony. 

MR. LUVERA: You read my mind. And in that 
regard the situation is that Dr. Donaldson simply 
cannot be here Monday because of his commitment at the 
university and the loss of his job if he is not there. 

And consequently instead of being through at 1:30, as 
I thought, we are now at 4:00. And I am asking that 
the Court impose some sort of reasonable time 
limitations on both sides to be able to insure that he 
is done by Thursday and out of here at the end of the 
day. 

THE COURT: Well, are you prepared to live 
within an equal time limit for the time that is 
available, because I will tell you that's what I am 
looking to. That's about what has been done with the 
existing witnesses, and I believe what's fair in this 
case. 

MR. LUVERA: I am prepared to abide by your 
Honor's ruling, whatever it is. 

THE COURT: There are other alternatives. 

The other alternative would be some deferral or talk 
about other solutions. But you've got to think about 
the number of hours you have and whether that would 
torture your case or not. 

MR. LUVERA: The other thought I had was to 
limit him to specific topics within a fixed time range 
that your Honor fixed and recall him at a later time 
on additional topics, which is another way to do it. 

In other words, to be very limited and specific about 
what I cover within the time you allow me and they 

would limit their cross to whatever I used on direct, 
and then I would recall him on other topics of a 
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specific nature at a later time. And I suspect that I 
have that opportunity to do that. I don't think we 
really have to decide that at this moment, so much as 
I think I have to say to your Honor, whatever you 
decide I am going to comply with, because I have got 
to get this man on here and get him out of here on 
Thursday. 

THE COURT: Do you think that that latter 
solution is a solution? I mean, would you be able 
to draw a short, sharp line around certain areas and 
allow complete cross-examination on areas that he was 
questioned on? 

MR. LUVERA: My plan, after I qualify him and 
have him explain the field he works in, is to address 
specific issues in this case by topic. Those specific 
issues, for example, being the CTR, and so on. So I 
have very specific topics I intend to go through with 
him. And to some extent I suppose when one is talking 
about ethics it is a little like our course in equity. 
Or probably you didn't have a course in equity. 

That's little hard to define. But that's exactly what 
I intend to do. 

THE COURT: Comments? 

MR. McCORMICK: I don't really know what 
there is to comment on, your Honor. First of all, our 
position on Dr. Donaldson is not that if we can't 
finish his — is not that they can't put him on if he 
can't be here on Monday. If he can't be here on 
Monday we are willing to accommodate that. What the 
proposal before was, quote, weeks before he could come 
back. The issue is if we are not finished at the end 
of the day Thursday, would we be willing to wait until 
Tuesday, if he has a commitment on Monday, to resume 
whatever the situation is, presumably at the cross by 
that time. I will have to consult with the rest of 
the people. But I'm not sure that would be a problem. 

As far as the limitation to specific topics, 

I think Mr. Luvera is being pretty candid with his 
last comment. They withdrew 5057 as an exhibit, but 
the fact of the matter is, what 5057 demonstrates, and 
your Honor has read it and I understand the core 
values thing, is that Professor Donaldson, within this 
broad umbrella of ethics, I am not going to re-argue 
our motion in limine, you have heard us on that, and 
you have ruled on that, and we understand your ruling. 
And your ruling is your ruling, and that's that. But 
within this broad umbrella of, quote, ethics, 
essentially can encompass, and we predict — and we 

predicted it in our motion in limine and predict it 
today, will essentially rehash everything that they 
consider a bad act or a suspicious act with respect to 
science, with respect to youth marketing, with respect 
to any kind of misrepresentation, with respect to 
collusion, the allegations of collusion, as a big 
document bulletin board. And I believe your Honor is 
going to see many of the same documents from Dr. 
Henningfield, from Dr. Burns, from Dr. Solow, 
although instead of being under the aspect of science 
or — clinical science or research science or 
antitrust, now it is all going to be under the 
umbrella of ethics. 
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And the idea that we can somehow take 
consolation because he is only going to ask Dr. 
Donaldson about issues relating to CTR and other 
issues relating to ethics, that gives us no bright 
line whatsoever. I don't understand what the problem 
is. I think we ought to proceed with Dr. Donaldson. 
They have an interest in getting finished with the 
direct as soon as possible. We have an interest in 
getting finished with the cross as soon as possible. 
But to say that we are going to somehow be restricted 
before we know — this is not like somebody who has 
subject matter X. Subject matter X could be any bad 

conduct or alleged mis- — wrongdoing of any kind in 
the last forty-five years for any of these companies. 
We don't know whether X is 10X or 100X or 1000X. We 
will do whatever your Honor tells us to do in terms of 
time, but we really don't think it is right for us to 
be, sight unseen, pig in a poke, no idea how many X's 
there are going to be on the board that we are going 
to face and restricted to some time period. 

THE COURT: Let me ask you to address part of 
it first, and that is what is the story next week, 
besides Monday? 

MR. LUVERA: The story next week in terms of 
witnesses? 

THE COURT: Not witnesses in general, this 

witness. 

MR. BERMAN: This witness could come on 
Tuesday. He teaches on Monday and Wednesdays. 

Is that right. Professor? 

THE COURT: So we could have a full day 

Tuesday. 

MR. BERMAN: The problem is, we would have a 
witness starting on Monday who would be interrupted. 

I don't know if that witness — I have to check with 
that witness. 

THE COURT: You also have some other — 

have you figured out how long the video is? 

MR. BERMAN: I think — we think it is about 
three hours, three or four hours. So our plan was 
until this came up is that we would call — 

THE COURT: And you wanted to show the whole 
thing, right? 

MR. BERMAN: I haven't had a chance to get 
through it yet. 

MR. LUVERA: Tonight we will have a talk 
about that. 

MR. BERMAN: The plan for the week was we 
will have Dr. William Farone, an ex-Philip Morris 
employee, testify on Monday and Tuesday. We thought 
he would be done on Tuesday. The way things have gone 
he may slip into Wednesday. We are trying to secure 
the testimony — to get a date from a former lawyer 
for Liggett who was deposed last week for Wednesday or 
Thursday. And we may do Dr. Osdene. 

If we did Dr. Donaldson on Tuesday, then we 
could do — I would have to check with Dr. Farone 
about possibly testifying on Wednesday and Thursday. 

THE COURT: Well, you can address the rest, 
if you wish, but it is a little hard for me to deal 
with in the abstract. And that's the representation 
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that the cross would necessarily be pretty global, no 

matter how you try in good faith to limit your direct. 
I am probably not going to be able to understand well 
enough until I hear the testimony whether there is any 
realistic limitation. So unless you feel an absolute 
need to deal with that, don't. 

MR. LUVERA: No. I was more concerned about 
the re-arguing of whether he should be allowed to 
testify or not. I just wanted to say, he has been 
thoroughly deposed by the defendants. In fact, twice 
he has been deposed. They know what he is going to 
say. I mean, I want your Honor to understand that I 
intend to call him for the purpose that you said we 
could. And I hear counsel saying there is something 
wrong with doing that. That is exactly what I intend 
to do, put him on and testify about these things. 

Other than that — 

THE COURT: Here is what I am going to do, 
because witnesses have a way of filling the time 
available. And I suppose if we had started before our 
last witness to try and figure how long with a 
comfortable cushion he would take, it would not have 
been as long as he in fact did take. I am not blaming 
anyone for that. But it happened. And I think that 
it is reasonable, from the estimates that I have 
received, to think that in three days the testimony of 

this next witness can be completed without the 
slightest violence to either parties interest. 

I will divide the time that is encompassed in 
that three days into two chunks, seven and a half 
hours, seven and a half hours. The plaintiff's 
initial estimate, allowing for recesses, would be 
seven and a quarter hours, and the defendants' — and 
that was of their own. The defendants didn't specify, 
the plaintiffs outlined five hours for defendants. I 
don't give that any great weight. But I do think that 
is plenty for the plaintiff's side of it. And that 
includes all examination, you understand. Not just 
direct and cross, but redirect and recross and so on. 

I will hope that the plaintiff can conclude the direct 
examination quickly enough so that the entire 
examination of the witness can be concluded in the two 
days that are available this week. 

If the direct does conclude early enough 
tomorrow, and if it appears to me that full 
cross-examination is available and can comfortably be 
concluded within the time that is available tomorrow 
and Thursday, I will seriously consider imposing 
limits that do confine it in that time period. I 
suspect from the estimates that I have received that 
that may not be possible. But I will look at that 

issue if it comes up. 

And so the only limit, though, at this time, 
will be that seven and a half hours. In other words, 
the three court days, with the expectation that Dr. 
Donaldson will return on Tuesday to conclude his 
testimony, and that we would break on Monday for 
whatever other event seems to make sense. I am not 
going to direct what will occur on Monday, but he need 
not be here on Monday, but must be here on Tuesday to 
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conclude his examination, if necessary. 

Is that clear enough? 

MR. LUVERA: It is clear to the State, your 

Honor. 

MR. KELLER: Are we ready to go on to 
something new? 

THE COURT: We are, as far as I am concerned. 

MR. KELLER: Your Honor, Brad Keller for 

Reynolds. 

Now, that the examination of Professor Solow 
is completed, on behalf of the defendants I wanted to 
move to strike that portion of Professor Solow's 
testimony that dealt with South American dealings. 

And I would like to use as my starting point — and I 
will be very brief — I would like to hand up to the 
Court your Honor's order on the British American 

Tobacco Company's — British American Tobacco Ltd.'s 
motion in limine regarding the South American 
agreement, along with a highlighted portion of the 
direct examination of Dr. Solow regarding when he got 
to the bottom line conclusion and was asked what in 
his view was the significance of the documents that he 
had just been shown regarding South America. 

In your Honor's — your Honor may recall that 
British American Tobacco Ltd. moved in limine on the 
grounds that this evidence was being improperly used 
to show, in effect, propensity or bad acts, character 
type evidence under 404(b). Your Honor denied that 
motion in limine and said that the evidence could come 
in for the purpose of showing a common and wide 
ranging scheme or plan to restrain or limit 
competition or to show parental involvement in a 
subsidiary's actions or to counter the defendants 
assertions that the industry is excessively 
competitive. 

Well, when it came time to ask Dr. Solow why 
it was significant to him, he gave as his reason 
propensity, bad acts. And that's the portion of the 
testimony that we have highlighted. So we are moving 
to strike his entire testimony on South America 
because it was used by the plaintiff solely for the 

very purpose that we said they would use it on, and 
that your Honor said would be impermissible, and they 
did not use it for the limited purposes that would 
have been admissible. 

Thank you. 

MR. FERGUSON: Well, this is news to me, your 
Honor. I would like the opportunity to respond to the 
defendants' motion in writing. I would like to see 
the portions of testimony they are referring to. 

THE COURT: That's fine. I will give you 
that chance and give you a chance to highlight other 
portions of the testimony that you would like me to 
see before ruling, as long as you provide them to 
defendants. It's pages 1307 to — I'm sorry, 3107. I 
just can't count that high, and 3109 through — 
through 3109 have been highlighted for the Court. And 
I think we should deal with it fairly promptly, 
because if a motion were to be granted, in part or 
wholly, it should be granted quite soon. So I will 
ask you have anything to me I think by first thing in 
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the morning, really, when I need it. I hate to put 
that kind of pressure on you. And perhaps if you 
would like me to review specific portions of the 
testimony you can phone and leave a message tonight, 
even if you don't write a brief. I am not requiring 

that you write a brief. If you wish to, you may. 

Any other issues that we need to deal with 
tonight? There were a couple of documents I know in 
connection with Professor Donaldson's testimony. I 
don't know if there is any issue that I need to have 
drawn to my attention about those. I am not 
encouraging you, this is just a chance to talk when we 
are not as pressed, as we usually are. 

MR. LUVERA: I would be happy to talk — 

THE COURT: I am not encouraging it, I just 
didn't know if there were newly at issue documents 
that I ought to hear about as opposed to hearing about 
a problem in the context of the professor's testimony. 

MR. McCORMICK: Your Honor, are you referring 
to your order on the State's list of exhibits to be 
used? 

THE COURT: I have ruled. There were a 
couple of exhibits that I may not have ruled about. 

MR. BERMAN: Yes, your Honor. I sent your 
Honor a letter, I believe in the middle of Mr. Webb's 
examination of Dr. Solow, saying we had some new 
exhibits we want to use for Dr. Solow and Dr. 
Donaldson. You have not ruled on those. And we do 
intend to use those, perhaps as early as tomorrow. 

THE COURT: Are there responses to the new 

exhibits, and how do you want to handle it? 

MR. McCORMICK: Let me just ask this, and 
perhaps plaintiff's counsel, maybe we have an issue, 
maybe we don't. I am not familiar with all the 
documents that Mr. Berman is referring to, but one of 
them was — I think it was referred to as the 
corporate — I forget what the title of it is. There 
was one document in there that we have suggested to 
them that if they are going to use it has to have 
another page with the original document attached to 
it. We have submitted that. They are considering 
whether that is going to be acceptable to them. 

If it is, we are fine. If it isn't, we will 
have an issue on that document. That is the only one 
I am aware of at this moment that we have a problem 
on. 

THE COURT: It sounds like nothing we need to 
worry about right now. Good. We will see you in the 
morning. 

I'm sorry? 

MR. GINSBERG: Bruce Ginsberg, for Hill and 

Knowlton. 

There is one document on Professor 
Donaldson's exhibit that I raised with Mr. Berman I 
don't know if we have an agreement on. If I could 

address it quickly. It is a CTR document that was 
produced by CTR. And it has a Bates number on, placed 
on it by CTR. 

THE COURT: Does it have an exhibit number? 

MR. GINSBERG: Plaintiff's Exhibit 309. I 
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have it here, if your Honor would like it. 

THE COURT: Sure. I just don't know the 
document — 

MR. GINSBERG: It is on Professor Donaldson's 
exhibit list, it is my understanding. 

THE COURT: It was admitted by order today, 
as I understand it. 

MR. GINSBERG: Yes. And today I raised with 
the State the issue that the HK Bates number placed on 
this document by CTR could be obviously misleading. 

And I asked that it be redacted, and also that — to 
clarify that there is no misunderstanding that it be 
represented to be a document produced by Hill and 
Knowlton. It is not authored by and it wasn't 
produced from our files. 

MR. BERMAN: Your Honor, I haven't had a 
chance to look at it. I will look at it in the next 
day or so and we will respond. It seems there are 
more pressing issues to deal with. I will have my 
paralegals check out and verify if it is correct. If 

it is, we won't have an objection. 

THE COURT: And you are not planning to 
discuss it with the next witness? 

MR. BERMAN: No. Fair enough? 

THE COURT: We will see you tomorrow. 

(Evening recess.) 
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